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American Society of Composers, 
et al 


New. York, New York 
December 5, 1973 
10:00 A.M. 


(Trizl resumed.) 


ROBERT R. NATHAN resumed. 
DIRECT EXAMINi.TION (continued) 


BY MR. BLUMSTEIN: 


Q Mr. Nathan, let us talk fo- a few minutes about 
the per use proposal that cBS has made in this litigation. 
You have read a docunent called elements of a e 


per use license, the document being dated May 1973 -- May 


9, 1973? 


1 


A Yes, I have that document. 


Q You have it in front of you now? 


Yes, sir. 


zi rr... 


THE COURT: It has an exhibit number, doesn't i 


MR. TOPKIS: Yes. 881, your Honor. 
THE COURT: Right. I don't want to be fussy. 


I just wanted to be certair we are all talking about the sem 
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Q What is your understanding as to the extent 
to which CBS expects to use a per use license to obtain 
performance rights for the Music Broadcast on its television 
network? 

A It is my undenstanding that Columbia Teievision 
Network expects to use the per ise licerse provided here 
only in limited degree; that this will be a, I think I 
used Dr. Fisher's words, a transition procedure to the use 
of direct licensing. 

3 What is your understanding as to how music per- 
formance rights wil) be cbtained if they are no. obta..ned 
by the vehicle of the per wse license? 

A That they will be obtained hy direct licensing 
of the copyright, betweenCBS and the copyright owner. 

Q Do you have any views or any judgments as to how 
theme and background music would be licensed under the per 
uge system? 

A Yes, I do. 

Q And cowld you give ite your views and your judg- 
ments and the basis for them, please? 

A For theme and background music, and I emphasize 


again, the arrangements for the production of theme and back- 


ground musio derive from direct contact between the producer 
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or the packagers and the creators of that theme and back- 
ground music. 

As ít presently works, the packager or the 
producer locates, selects, employs one or more writers to 
write the theme and background music for the production 
That writer or those writers are paid a salary or a fee 
for the creation and production of that theme and back- 
ground music. 

But, as far aw performance rights, the writer 
derivas that income through ASCAP or BMI, whichever licens- 
ing orgenization he is a member, in ASCAP, or an affiliate 
of Bril. 

Further, the producer, if he has a publishing 
company, will also participate in performing rights, the 
receipts from performing rights through that publishing 
company. 

Now, under a per use system, I have no doubt 
but .nat the network or its producers or packagers would 
seek to negotiate with tha writers of theme and background 
mus ic for the performance rights at the same time the 
arrangement is made with the reator of that theme and bac 
z ound music; that it would be a single, ongoing negotiat 

Conceivably, the producer or the packager mig 


try to pay the writer a Jixed amount, including performan 
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rights and then whatever performance rights derived aow 
under ASCAP would of course go to him, but on the direct 

licensing, where he would get the performing rights here 
would be no pi yment then to the writer at all and the pro- 


ducer would save himself pcying this variable amount to 


—4*«- » 


the writer. 

But let us assume that that is not the arrange- 
ment but that the writ <: gets both a fee for writing the 
music as he does now and he also gets performing richts. 

This producer or packager would negotiate with thac writer 
for the performing rights and the producer would arrange 
that payment. 

I, from an economic point of view, cannot see any 
instance or it is difficult to comceive in tj test 
any instance where the per use license negotiated between 
Columbia Television Network and ASCAP, whether the rate 
TE is set in the negotiation or by the Court, would be used 
j ith respect to background and iheme music. 

T I think thet given the relationship between the 
2 packager and the prodtcer on the one hand and the writer 
on the other that the producer or packager would succeed 
in negotiating for the performance rights. 
We mast realize that this negotiation is taking 


$3 place before the music is even available and that that 
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negotiation inmmy judgment would encompass both the writing 


function and the benefits of performance so that in direct 
licensing, I would envisage for Columbin Television 
Network and the producers and packagers with whom it 
works success immediately in negotiating r--7forma^ce rights 
with the writers who produce the backgrourd and theme 
music. 
Now, in your judgment, in such negotiations unde: 

a per use System, would the per use rate as it applied to 
theme and background music, have any influence or impact 
on those negotiations? 

A Oh, I think the rate would be a very important 


element in those negotiations and -- 
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Q In whet sense, sir? 
A Well, in che sense that the packager would seek 
the lowest possible rate. 
If I may just make one other observation concern- 
ing this--my views on the background and theme music, I 
would start with one further conclusion and that is thet in 
the negotiations between the ne:work and the producer or the 
packayers, the network, Columbia Television Network would, 
on any logical economic grounds, seek to reduce the total 
cost of music below its present level. 
If that word is subjective, I don't understand 
the whole procedure, the whole--case. 


TIE COURT: You dort think we would be here other- 


TUL WITWLSS: That's right, your lionor. I don't i| 


think we would be here 

I think Columbia Television ‘etwork is an intelli- 
gent, logical economic entity which would seek to reduce the | 
cost of music. 

ilow, to the extent that that is accepted, to that 
extent, then we must follow throügh and try to figure what 
would the Columbia Television ‘ietwork do in its negotiations: 
with producers and packagers. 


As of now, the television network includes in its 
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budget for producers of programs an item Jor the production 
oz creation of background and theme music. That's part of 
the budget, to pay the writers for producing. 

Performance rights are not part of that budget. 

How, under the per use system, the television 
network would seek from the producer or packager a product 
which would include performance rights because, after all, 
under this system, there would be no blanket license and the 
network would expect the producer to deliver a package 


which package would include the performance rights. 


Yow, it seems to me perfectly sound econonics and 


logical that the Columbia Television letvork would know 
what its been paying the producers and packers for writing 
component of music and then they would, say, well, now, we 
are paying ASCAP 4.3 million and we will figure out in our 
own minds some portion of that in relation to this program 
and we will give to the producer something less than that 
portion in order to try to save itself sone money, in order 
to reduce the cost. 

Wow, the packager or me processor now has more 
dollars than he had before büt he has more to deliver than 
he had before but the dollars he has for music is now less 
than the combination of what he paid the writers plus what 


Colunbia Television has been paying under the performance 
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rights license to ASCAP or BMI and this, then, puts the 
packager into a new bargaining position vis-a-vis the wricer 
and from an economic point of view, that bargaining position 


seems to me clearly favors the packager or the producer, who 


is in a sense operating very closely vith the netvork and 


you have a strong negotiator »n one side and something less 


than equal strength on the other side. 

Now, this bargaining position and this reduced 
price is more than just an element of bargaining with tnat 
writer for a lower aggregate price or a lower aggregate 
income, let ne say, fron the two sources--namely, the writing: 
and the performance rights. 

As I see this negotiation, this becomes compli- 
cated by one other factor and that is that to the extent 
that producer has a publishing company and to the extent 
chat producer is deriving, hinself, an income from ASCAP, 
from his publishing company, the bargaining becomes more 
complicated. 

For instance, why? This producer now will get a 
lower budget from the Columbia Television Jetwork than he 
previously got adding on, of course, the performance rights. 

zou, he immediately has a very significant conflic 


of interest here. 


This lower amount that he has raises questions 
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with him as to his own royalty, performance rights royalties 


from the ASCAP. 

iow, this man would obviously like not to have 
his income reduced so he is going to try, then, to put an 
extra squeeze on the writer because he is not only going to 
try to get some of that reduced budget exercised or operated 
or functioned through that writer by giving the writer less 
fixed or less variable but he now has an extra problen: 

How am I going to preserve, he must say to him- 
self--how am I going to preserve my level of receipts that 
I have been getting through ASCAP for mv performance richts 
and if he were to try to reserve that out of a smaller 
aggregate music budget, then he nust squeeze that writer 
unduly 2.d it seens to me clearly, I am certain, that he is 
going to seek to get the lowest possible rate anc payment 
to the writer and the per use license in ry judqment doesn't 
really mean anything. 

It will be a negotiated direct license nd the 
bargaining position and the economic environment oi the 


payment level will affect that bargaining arrangement or 


position such as to put the writers into an exceedingly 


difficult position. 
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Q Mr. Nathan, part of the CBS proposal conten- 
plates giving the ASCAP member certain rights of withdrawal. 


You are acquaiated with that part of the pro- 


A Yes, sir. 
Q How would that right of withdrawal operate in a. 


situation which you have just been discussing or would it 


' Td 
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operate at all? 


— SS 


A With respect to background and theme music, I 


can't see where the withdrawal right has any meaning. 


——— E aa 


The writer is negotiating for the performance 


rights of that music with his producer or packager prior to 


4 

+ 
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the production of the song, piior to the product. 

Any direct negotiation with the producer or pack- 
ager doesn't entail withdrawal. It is a direct licensing 
even prior to its getting into the ASCAP repertoire. It is 
a bargaining in which obviously the license--the per use 
rate is in mind as a ceiling, as I think it would operate 
clearly there. 

As far as withdrawal is concerned, I don't say 
withdrawal es any meaningful action or opportunity for the 
writer under background and theme music. 

Q All right. Let's shift to variety programs and 
the type cf music that is used on those programs by way of 
SOUTHER TICS 
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facture per formances. 

Would you please tell me how ycu envisage the per 
use system operating in connection with the licensins of 
performance rights for that kind of music? 

A Well, Zor the licensing of the performance rights 
of that kind of music, it is my view that this wili also 
result in the per use rate being a ceiling. 

Wow, we do have two distinct characteristics in 
the feature performance, variety type shows as we have for 
background and theme music. 

In the first case, the feature music is in exis- 
tence. This is already there, it is already within the 
repertoire. 

Secondly, the producer or packager is not in 
sort of day-to-day direct contact with the owner, the copy- 
right owner of this feature nusic. 

Py the way, there is a third difference. 

With respect to feature music, the producer will 


not have a publishing company even if--he will not have a 


publishing company with respect to the music that is being 


used there. It night conceivably own that music, but cer- 
tainly there's not that publisher participation as there is 


in the theme and background. 


Now, given that we still come back, however, to 
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the fact that the Columbia Television Network as an economic 
entity, performing as an economic man, ^orporate, will 
seek again to reduce thr 1810 cost, the cost of music in 
the package, and that will mean pressure on the producers or, 
i 
the packager to minimize the price which he will pay. 
lle will then seek both the quantity and the quality 
of music which will fit that budget, and with the reduced 
budget I believe that the per us? license rate will be 
ceiling and that tne negotiations for direct licensing below! 
that ceiling will prevail in the overwhelming majority of the 
instances. 
Q What about the proposed right of withdrawal in 
those circumstances? 
How would it work there and, in your judgment, 
would it be a means for a copyright proprietor to escape 
what you have described as the ceiling? 


A As I would envisage from an economic point of 


view how this withdrawal might work, I believe that it would | 


not result in copyright--in licenses, direct licenses, above | 

the rate for per use as set by negotiations or by the court. | 
I think that in the negotiations for direct 

licensing of feature music there will be a very strong 

tendency for the producer and packager to bargain low, and 

he will not subject himself or permit himself to be bargainec 


aggressively or to be subjected to an aggressive bargaining 
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or successful upward price bargaiaing by enybody who 
withdraws, 

First of all, we must understand that the >roposa) 
by the Columbia Television Network provides for withdrawal, 
say quarterly, not instantaneously, and it provides *or nnb: 
things being excluded such as music in the can and comer- 
cials in the can. 

But basically, according to the proposal of the 
limits of the per use license, Columbia Television Network 
does not permit or would not--would ask the Court not to per- 
mit instantaneous withdrawal on the part of the copyright 
owner. 

Now, let's look at wnat that means. The copvright 
owner decides that he doesn't like the per use rate that has 
been set through negotiation or by the Court and he decides 
that he is going to withdraw in order to try to get a 
higher rate. 

Ae of the time of his withdrawal it is obvious 
he is going to have little or not information as to how his 
works might be used in the next month, three ronths, six 
months. 

So he is withdrawing with uncertainty as to what 
he has and what the demand for what he has would be. 


Turned to the other side of the coin, as the 
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Columbia Television Network outlines this approach, the 

suggestion is that some arrangements be mace that upon 

withdrawal the Columbia Televisicn Network know who is 

withdrawing and what music is available. : 
If no other means were provided, the very econonic 

purpose of the publisher and the writer would be better 


served by their notifying Columbia Television Network, 


I'n not of ASCAP now and these songs are nov available. 


*. Ser. 


It is perfectly clear to me that this is a signal 


to the Columbia Television iletwork that this withdrawal 


wre 


SSA ere 


is related to a design or purpose to get a ^igher than 
per use rate. Why withdraw? 

I'm withdrawing because I think as a publisher or, 
as a writer I think my music is worth more. 

What kind of a signal is that to Columbia Tele- 
vision? It seems to me unless there is some tremendous 
overriding importance amd aniqueness to that music, the 


signal to Columbia Television, stay away from this fellow. 


«| 
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I'm not going to start negotiating with him, let me turn 


elsewhere. I can always get othdk mésic that's in the 
repertoire at the per use c&4iling) dad I can negotiate for 
those who have Stayed in fbt dirèkt licensing of that specific 
music below the Ceiling. 
I think the withürawal right is likely to become 
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a very serious disadvantage to 8 ac. to Columbia 
Television Network. 

I'm not talking about Columbia Television engaginc 
in an illegal activit,,- 

THE COURT: Just chose to buy what they would 


think would ba the cheapest? 
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THE WITNESS: Yes, and the most economic, what 
they would think would be to their advantage. 

Their advantage would be not to negotiate with 
those who would withdraw in order to get a higher price. 


I do not agree that this is a self-correcting 
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device with one exception, I think this whole process is a 


i 
i 


self-correcting device in a downward direction. 
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There is one direction in my judgment whereby 


22 2 


this per use weapon over the head of the writers and over the 
head of the publishers work, and that is to drive down con- 
sistently the rates for direct licensing under this per use 


arrangement. 
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Q What is your view es to whether a copyright 
proprietor in those circumstances would be inclined or 
Gisinclined to withdraw any sur or all of hie compositions? 

A Pirst of all, as I have indicated, the copy- 
writer — be inclined to withdraw only if he thovght 
he could get a higher performance rate payment. 

Now, if the negotiation between ASCAP and 

Columbia Television Network ona per use rate were 
extremely low, and I find it hard to efivisage that, or if 
the Court set a very, very low rate on a per use license, 
it is conceivable you could have a rassive withdrawal. 


You are saying, the writer saying, this isn't 


for ASCAP and we ought to just negotiate all of us. Other- : 


wise, I think there will be sore inclination for some to 
say: Well, if nobody else does,I am going to get out 
there and get that. right away. 

We must remember that you have the per use rate | 
there and those vho stay in can bargain for anything below 
that. See, it is not like direct lioensing per say. Here 
you have a direct licensing along with a per use rate, and 
that is a completely different story. 

I would think that the first few who might with-, 
draw world I expect have such a bad expwrience, not in 
failing necessarily -- failing to succeed to get a higher 
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rate, but failing even to be able to negotiate. I think 
others would not withdraw. I find the withdrawal right 
in my judgment, as I see this work -- I believe that the 
withdrawal right is not a very meaningful right under is ! 
per use system. 

THE COURT: Lat us assume that in the main 
the only writer who would withdraw, perhaps universally 
the only writer who would withdraw, ie the writer who thinks 
he will do better. That will lead one to conclude, would 
it not, that the persons most likely to withdraw, at least 
in the first instance, would be those whose music was most 
desirable and most sought of? 

THE WITNESS: Yes. 

THE COURT: The names that we know. If Irving 
Berlin withdrew, for example, do you believe that CTH 
would be able to persuade someone in that position to aene 
his music for less than the por use price? 

THE WITNHSS: I don't belíeve he would. 
don't believe they Would no, your Honor. 

THE COURT: Wht do you envisage happening in 
such a situation, a standbf fr 

THE WITNESS: I would enviseye a standoff and 


I would envisage the person going back in to -- 
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à THE COU’ 7: One or the other, some’ ^dy gives 
sooner or later? 
THE WITNESS: Yes 
us THE COURT: You doy t tuvisage the possibility 
fy of CTN saying: Well, in this instance we will pay more? 
THE WITNESS: If they do, en they are welcomin; 
others to come out, so to speak, more pronounced. The 
more difficultyit has in negotieting for a higher per use 
rate, the more unlikely the others are to come out. 
Most writers -- I guess they have great pride: 
in this work -- aope so -- but they are fairly realistic 
as to how they stand vis-a-vis Irving Berlin. As I sec it. 
< CTN wc ld be foolish to negotiate quici:ly with Irving 
Berlin at a higher than ceiling price because it would mean 
* others would come in; 99.9 rate on the rating, 99.8. . 
a To the extent they resist and hold off, to that : 
extent the others won't be comirg. To that extent, they 
) are assured of success at or below, I think mostly below 
X 4 the per use rate. It becomes a ceiling. 
2. THE COURT: Tha yoú. 
Q Mr. Nathan, let's talk about the per use rate, 
per use rate itself. 
Do you have any views as to whether it would be 


likely or unlikely that the Columbia Television Network 
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and ASCAP would be able in the first instance to negotiate 


Der use rates? 


ws : " 


ow it would be arrived at, and I think it would be extremely 


I find it difficult to observe or understand 


unlikely that they could through negotiation arrive at 
some schedule of rates for per use purposes. 
Q Could you tell us why, please? 

t^ A Well, let me try to explain my judgment as an 
economist with the forces at work, herein, the negotiation 
In any negotiation one side seeks to achieve its purpose 
and use its strength in an optimum way to achieve those 
2" purposes. 

What do we have here? We have Columbia Tele- 
vision Network, strong, powerful, knowledgeable, able 
organizations seeking to change its systemwhich it regards 


I assume basically as improper, umdesirable, cost too much, 


= 


8 f and it seeks to reduce its costs. | 


— 


Ys The logical conclusion, therefore, is to try 
to get the lowest possible per use rate, perhaps not so low 


as not to hawe some benefit of that. There is a ceiling. 


ST TS ke aN WM 


Y. If it were Way, way down near ze-o, ewerybody would withdraw: 
"1 from the system and come out and negotiate direct, but it 
^ | Certainly is going to be to the benefit of Columbia Tele- 


vision Network to keep that per use rate down. 
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Tre second side of the coin 


now mas a blanken arreangemoant. Under that bianket arranyc- 


meni, arcivadi ac through negotiation, it is able to zarn 
-evonues, put under a per use rate 
mem>ers stand in a position of earning less if the 
evision Network is successful in getting a levei 


use which pe mats it to pay Jess for perfcrming zicht 


ino Xf ASCAP sees chis, as I see it, 

know taey would as a ceiling mechanism, than ASCAP m 
sly hig. per use rate. If you are going to have 
you have bargaininco under a ceiling, iet's 

up zo there is rocm really to bargain. 
have a low c@iliag so you are bargaining with one h 
chind your back. 

So ASCAP musi burst a higher 
a higher per use rato, let me cay, rather than it seems to 
me that Columbia Television Network would be ready to 
agree to. 

I fiad taking these diverse measures into 
With the change in the system end with the uucertaincies -- 


there are wacertiinties -- I fiad it har. to envisage how 
the two parties sere are going to be able to arrive at 


a level, and espacially if I may add one other point. 
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I think Columbia Talevision roveais sensibly 
its concern about how this would work in its very second 
point when it talks about a par use rate and it uses such 
words as "as may seem appropriato." We have a schedule 
of rates. 

if I may read this paragraph, "The fee for each 
use would be derived from a schedule reflecting the nature 
of the use. Feature, theme or oackground and such cther 
factors as may seem appropríate." 

It goes on to say, "The per use fee schecule 
can be as simple or as complex as seems desirable." 

It goes on and says, "It could provide differant 
prices for comparable uses of different works if that was 
thought equitable." 


It is a complex matter and the complexity would 


add to this set of economic elements which I find às likely 


to preclude or make very, very difficuit and remote a 


successful negotiation between ASCAP and CTN. 
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THE COURT: May I ask you this -- in all such 


bargaining, even the present bargainings between the net- 


works and ASCAP or any other two bargainers but let's stick 


with them, the basic dynamics that you describsd exist, don't 


they? 


After all, the buyer is always trying to get tha 


price down and the seller is &lways trying to get the price 


vp. 


regard 


by the 


by the 
of per 
200 or 


but it 


THE WITNESS: Yes. 

THE COURT: So, what you are saying in that 
is that the difficulties would be enormously aggravated 
proposed changes, am I correct? 

THE WITNESS: They would be enormously aggravated 
Proposed changes and not just because the complexity 
use rate, as to whether i: is by 20 categories or 
2000 categories of music or every piece separatelv,.. 


is also complicated and aggravated, your Honor, by 


the fact that just exactly how i: is going to work is 


uncertain. 


Now, I envisage, as an economist, this serving 


as a ceiling. Dr. Fisher thinks there would be flexibility 


up and 


down. I can't envisage it upward. I envisage 


it down. 


And as each party figures in this new set of 


jbb Nathan-direct 3942 


relationships, which is differert from anytaiing we have 
had before, there will be a vast amount of uncertainty 
and each one is trying to protect himself from being exposed 
or exploited or getting caught in a set of cross currents 
that he can't quite fully see clearly at this time. 

THE COURT: Right. Now, there is another point 
that we have to also bear in mind which is a feature of 


the present situation. 


It is a fact agreed to apparently bv everybody 


that in the 23 years since the present judgment has been in 


effect, althogh the Court has thse power to set the fees 
if the parties can't agree, the parties have in effect 
always agreed and I think that there are some and I can't 
remember whether you ara among those who are included in 
the view or who also share the view that one of the reasons i 
why the parties always have agreed in the end is because 
they know that the fee is going to be fixed if they don't 
agree. 

THE WITNESS: That is correct, sir. 

THE COURT: Wow, bearing in mind that that is 
also an element of the proposal of the new errangement, 
to what extent do you think that, however artifícial that 


scheme may be, it may bring about agreement? 
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THE WITNESS: Well, I think it is much less likely 
to be an agreement pressing force, an agreement generating 
force than the blanket license. 

Here I come to the observation, your Honor, 
that the complexity of the issue with which you are talking 
makes it almost impossible to envisage the Court setting 
a fair rate, a set of rates for per use licensing. 

Here we know now, ASCAP knows and CTN knows 
when they are negotiating, ASCAP knows and NBC knows vhen 
they are negotiating, and ASCAP and ABC, what they are 
negotiating and what the Court is likely to -- what the 
Court is going to set. Not the level but what it is going 
to set. | 


Now, in this particular instance, your Honor, 


on 


\ the "whatłof the rates under per use are not determined 


c 


‘again, as I said, whether it is going to be every song 


@pparately which I just can't conceive of anybody doing, 
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arfPiving at, or is it going to be a vast number of classes 


v3 


or a limited number and I think the Court will be in an 
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almost impossible position because the purpose which 
Columbia Televisio Network Has set forth as its goal in 

this change to direct licensing is a price competition pur- ; 
pose and price competition in the final analysis for 3 


unique items ought to be on an item by item basis, and 
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I can't see how that is going to happen. 


[T 
oe ee TL 


In negotiations, even for the limited repertory 


of I think some twenty-some-odd hundred -- I forgot the 
number -- I think 20,000 was the number that came to miad, 


but Columbia Television said in this elements paper that it: 
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expected to cove: a portion of the repertory and it would 


= 
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leave out hundreds of thousands of works in which it had 
no conceivable interest. 

Now it didn't say how many it would like to 
include in that, but it is going to be very sizeable, 
it seer3 obvious. 

THE COURT: We know that NBC, when it asked for 


a nucleus license asked for something over 2000. 
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THE WITNESS: Yes, sir. But I would assume i 
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this would be sizeably larger and the very process of setting 
those rates, your Honor, I think is so disturbing to try 
to figure this out that I think, your Honor, knowing that 
the Court is there at the end helps in the negotiation. 

I am not at all sure that that wculd have the 
same weight in dealing with this per use rate problem. 


THE COURT: Wr. Hruska? 


* * > ~ 
ainn OP OE Ee. — 


MR. HRUSKA: Yes, your Honor, in the light of 


£2 Sis 


Mr. Nathan's comments about Paragraph 2 of the proposal 
and perhaps to put this in context, I think it would be 
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helpful to bring out just quickly that the portions 
immediately followiag whet Mr. Mathan read -- however, in 
light of the cancellation right discussed in Paragraph 6 
infra, we believe that such a stratificatinn will not be 
necessary although it is completely compatible with a 
per use fee schedule. In all events, there is no reason 
to suppose that the fee schedule should be more complex 
than the formula used by ASCAP ir making distributions to 
its mombers." 

THE COURT: Do you want to comment on that? 

THE WITNESS: Yes, I would like to comment, your 
Honor, on that, because I feel, Mr. Hruska, that there 
is every reason to suppose that the fee schedule for per 
use licenses would be more complex than the formula used 
by ASCAP in making distribution to its members. 

We are here talking — two distinct purposes. 


The purpose of ASCAP in making distribution to its members 


is to achieve a degree of reasonableness in paying o to its 


members from this revenue derived from a blanket license 

under a reasonable formula, so that the members feel that 

they are being treated ra@asonabiy and we have a whole variety 

of payments but principally it is in relation to the 

amount of times their music is performed and if it is fea- 

tured they get more and if it io theme they get less, and 
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Now, the purpose of that schedule is entirely 
different than the purpose of a competi.ive price or valve 
negotiated betweon a buyer and a seller. This distribution' 
mechanism within ASCAP for its members is not à pr.ce 
or value in the market place ex blanket license. 

What this is is a stating by the menbers that 
"Our bargainer is selling our prcduce in the aggregate under 
a blanket license." lt is being used by choice by the 
user and, then, our distribution of those proceeds is in 
relation to that use -- not item by item, but by categories 
and I say that a reasonable distribution mechanism for that 


purpose, which apparently has worked well and most ASCAP 


people are happy about it -- I am sure they have complaints, . 


they have changes, subject to approval of the Court -- 

but as I see the purpose of that distribution system, I 
Gannot conceive of that serving the same purpose in a per 
use license which involves literally dealing betwean the 
copyright owner and the user, not under a blanket license 
but piece by piece and product by product, and it is an 
entirely different objective, an entirely different schedule. 
and I do not believe that the two are substitutable, one 

for the other. 
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MR. HRUSKA: Your Honor, I wonder -- I know 
this is unusual proceduro and I do have an opportunity 
on cross-examination, but while we are on this point, I 
wonder if I just might point out that I believe that Mr. 
Nathan in his last answer is oparating on a premise which 
is not the case. 

The per use fee schadule is not intended to be : 
a substitute for competitive prices. It is not intended 
to be a substitute for competitive market. 


As we envisaged the sy tem, the corpetition and 


the competitive market place will grow up aroun the direct 


licensing transactions. ; 

THE COURT: I think Mr. Nathan understands that. 

Don't you? 

TH? WITNESS: Oh, yes. I do. 

THE- COURT: All that I got out of the last commen 
and I don't mean to diminish it by saying "all," but 
I mean that the limits of what I think you intended to 
express were that to the extent there is a reference in the | 
memorandum to the compartibil#ty of the present ASCAP | 
distribution system or the adeptubility of its factors, you : 
simply don't see those as being the factors that will be 
used on the whole in reaching a per use schedule. 

Is that correct? 
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Yes. | | 
In essence, that is correct, vour Honor. 

Q Mr. Nathan, I think you have already referred 
to some testimony by Dr. Fisher relating to what he thought 
was a self-correcting feature that would be built in*o 
a par use rate schedule either fixed by negotiations or 
fixsd by the Court. 

Do you remember that testimony? 

A Yes, I do. 

Q Do you agree with Dr. Fisher or do you disagree 
with hin? 


A I disagree. 
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Q Would you tell us why you disagree? 

A Well, in essence, Dr. Fischer said that the fees 
set for per use license is not significant because the market. 
will set that and either by negotiation or by judícial 
determination the fee then for the per use license can be 
changed in accordance with what happens in the market. 

To the extent that the per use license serves 
as I believe it will serve ar as I tried to explain, as a 
ceiling, there is only a one-way adjustment and that adjust- . 
ment is downward and íf, per chance, the Court took upon 
itself each three years or five years or two years, to adjust. 
the per use license to what has taken place in the negotia- 
tions between the copyright owners on the one hand ard the 
network or its packagers or produceic on the other hand, we 
would have an eternal process of a lower ceiling and then 
lower negotiatiors,-lower ceiling and lower negotiations, 
until that ceiling became so onerous that I think the licenss 
ing society would have to abandon its whole licensing func- ö 
tion in this given area, say with Columbia Television Net- 
work. 

THE COURT: Or its members would abandon it. 

TIE WITNESS: Or the members would abandon, one 
or the other. 


It is silly for people to live under a constantly 
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suppressive and worsening situation and i? Dr. Pischec 


correct. that. the Courts or thr negetiacion 
the results achieved in the barucining process, and if my 
conclusion is correct, and I believe it is, that it wili bə 
a one-way. tendency of downward adjustment in this bargaining 
process, ther J think it is a so.f-defeating measure. 
TNE COUR?P: I understand you to disagree with 
Fischer in regard to ithe ceiling concept. 
e-standing that you at least 
do not disagree aps aure with him that over a peri 
of time ine per u: ri will robably follow what has b 
referred to here as the market prics and that your dis 
ment with him is that it might go up? 
THE WITWESS: Yes. 
Tun COURT: That's as I understand what you said 
THE WITWESS: Yes, I think it vill tend to. Ii 
will ten .^ be adjusted to the market price as the negotía- 
tions take place or the Court makes its decision. 
But I think it will be a one-way adjustment, not 
a two-way. 
COURT: Right. 
Q Nathan, could you, from your point of view 
as an economist, compare what the Court would be doing if it 


had to fix a per use rate under 3 per use licensing syster. 
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with what the Court might have to do presantly if it 

were asked by the parties to fix, let us say, a rate for a 
blanket license. 

A Well, we have just mentioned that the Court has 
never been asked really to fix a permanent rate on the blankeit 
licenses, they have been internal. 

But if the Court were asked--let us assume we did 
have a circumstance where the network and the ASCAP Society 
could not successfully conclude a negotiation. 

I think yiven the experience that we have had and 
given the nature of problems--I don’t think they are — 
complex for a blanket license--I think the Court could 
arrive at a reasonable blanket license fee that would be 
not really unrelated to what the parties through negotia- 
tion would come near to. 

The fact that they can't come together is why it 
is put to the Court-- 

THE COURT: It would ba something like an 
arbitrator's award. 

THE MESS: That's correct, with a burden of 
proof on ASCAP to show the reasonableness of the fee it's 
seeking and the other Side to show that or to say that it 


is unreasonable and the Court would set it and I don't see 


this as a .erribly complex difficult, inpossible problen. 
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problem and ihat X find exces 


of fact, if it is going to move sownrds simulating what 


would arrive in the market place, X thi it is an impossible 
task for the Court. 
THE COURT: 


Mr. Nathan, 


Now, there has been some testimony in the record 
on that subject. 


Do yo recall it? 


Tues iver 


Yes. 
THE COURT: Trade offs? 
MR. BLUMSTEIH: Trade offs, yes, your Honor. 
Q Could you tell us what your understanding is of 
a trade off as it is being used to date in the record? 


A As it's been used in the record, thi: concerns 
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the matter of exercise of choices by the producer cr the 


packagers in allocating his budget resources to different 


inputs such as writing of music--whether it is background 


＋ 


and theme--such as scenery, such as costumes, such as the 


use of a star or lesser star; such as the number of people 


in the cast, the quantity of music and the like. 
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In other words, trace off here as I see it concerr'is 


the choices or alternatives of the packager or producer 


e 


in how he will arrange his inputs and make his decisions 


o 
oat 


E as to what those components are ir. relation to the cost and, . 
6 obviously, to what it vill do to the shov and the benefits 

v E in terms of the attractiveness of the product. 

e Q In your view, or do you have a view, as to the 
extent to which trade offs vould be possible or likely, 


under a per use system with respect to programs which use 


Su TY €. ere 


LE either principally or exclusiveiy theme and background music; 
4 

iz A The very essence of trade offs means you have 

something to, on which you make your choice. 


As T s2e it and as I have explained and I'll just 


rr —9 


summarize very, very briefly, that the amount of funds that 


are likely to be made available by the Columbia Television } 


a) * 


Network to the producer or the packager for music, will be 


EET. 


less than what Columbia is now paying for music through the 
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assignment of part of the budget to the writer--to the 


x. 
xil ma 


producer for the writing of the music plus a part of what 


CU 


Columbia is paying to ASCAP for the music performance. : 
£ o: So that the combination of that which goes to the 
producer is less than what it has teen in the past. That : 


would be the very strong cendency. 


s; Now, the producer has to continue to pay for the 
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writing of the music but now also the producer has to pay 
the performance rights and under those circumstances I cannot 
envisage the producer having any more for music to divert 

to scenery, to talent or to costumes or anything else. 

I don't see any possibility of trade off in terms of 
taking from music for other purposes. 

As far as the other side of the coin is concerned, 
it is entirely possible that he may now be put in a position 
where he has to squeeze out of talent, operating, the per- 
forming talent, out of scenery, out of costumes, out of the 
like, he has to squeeze to make up his deficiency in music. 

Now, let me say clearly, { don't see a squeeze as 
a trade off. I think again it is a one-way street. 

If the producer received enough money so that he 


truly could save in music and still have tne same quality, 


performance and the like, weli, then there is a possibility 
that he can take some of that music money for other purpose 
and now, of course, if he gets less money for the music, it 
is &rue he can have less sonca but I would assume that now, 
given the blanket license, given the absolute choice--Dr. 
Fischer described, Dr. F*sher said that as of now the pro- 
ducer can use music or not use it. 

In other words, he has the price in his head at 
thet time. It doesn't cost hir if he usas it, it doesn't cost 
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him if he doesn't use it. 

But I would think that as soon as he begins to 
have to price it and he has a tight budget, it is possible 
that he may reduce the quality of his music or the quantity 
merely on price grounds and only in that way would he then 
have something left--that is, assuming he squeezes it vay 
down below the reduction that he gets in his music budget, 
would he have something left to put into other purposes. 


THE COURT: He will have more cash to play with, 


Tli WITNESS: Yes, sir. 

THE COURT: So he has that specific choice at 
least until he finds out what happened. 

Now, what you are saying is, however, that his 
net position is less favorable? 

TUE WITNESS: Sure. 

THE COURT: Than his present position, or you 
contemplate that? 

THE WITNESS: Yes, your Honor. It is just like 
if I buy a piece of goods and I buy it FOB and I have got 


to pay the transportation, I may think I am getting a bargain 


but if I buy the same goods CIF delivered and the transporta- 


tion cost provides me with a savings, I am in a worse net 


position and, after all, that is how a person has to deal 
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THE COURT: Mr. Nathan, I don't know if there's 
anything in the record on it. If not, maybe it will come 
in sometime. 

Perhaps you can Supp.y the deficiency if the 
deficiency exists. 

With ragard to the proportion of budget which 
music represents or would represent for the kinds of show 
we are talking about--I would Suppose, for example, that if 
music represented 70 per cent of the budget, which I am 
sure it doesn't, that you would do more trading off than 
if music represented one per cent of the budget? 

THE WITNESS: That's correct. 

THE COURT: Do you have any knowledge of that? 

THE WITNESS: Not quantitatively. I read Mr. 


Dann's testimony where he did indicate that the music was 


of very Small comoonent of the total cost of variety shows. 


THE COURT: You don't have any specific figures 
in the record, do we, gentlemen; I don't want to calla 
halt to the Proceedings. 

MR. TOPKIS: There's no dixect testimony on the 
Subject, your Honor. 

THE COURT: Let's not get off the track then. 

Mr. Blumstein, go ahead. 

MR. BLUMSTEIN: Yes, your lionor. 
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Q Mr. Nathan, you were talking about the subject of 
trade offs as it related to them: and background music. 

What about feature music on variety programs, 
are there any differences there that you 8ee? 

A I think the same factor arises here, there and 
background music. Here perhaps even more pointed would be 
the quantity quality, Here the feature music would get in 
a sense some kind of a per unit concept and would be more 
expensive. As it gets its credit, this feature has a value 
and a price likely to be higher than a theme and background. 
Basically the same forces would be at work. The producer 
would get these funds which would be less than the total that 
the network is mo putting into these budgets and, therefore, 
unless as his Honor indicated there were a substantial cur- 
tailment--a very big portion of the total and you had a 
little bit of margin in the use of music, that would give 
you a bigger leverage than the other parts. 

I think the cases where music is a small component. 
generally--I don't know the numbers. 1 think similarly 
trade off possibilities as we understand them in these 
circumstances would be very slight in terms of feature 
music as well as theme and background. 

Q Do you have a view as to what effect, if any, the 


per use system would have on the financial awards to writers 
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and publishers of music? 


a. 


A Yes, I have. I think consisteat with what I 


qs 


^ 


have said up to row, I believe the total amount of money 
that would be mace available by the Columbia Television 
Network for music would tend to be less than would tend 
downward. To thc extent that that is true, there would be 
less funds or less income available to writers. ‘While 
writers I feel are primarily motivated by artistic and 
esthetic purposo, they do have an economic limit to take 
into account, their livelihoods, their families, their 
income ne^ds. 

To the extent that there are less funds avail- 
able, overtime for music, to that extent I think you would have 
a reduction in the supply of music. 

Q One last question about the per use system. 


There's been some testimony or it's been suggested 
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that the per use system or the Court Girection of such a 


System would be some kind of a signal to the ASCAP member- 
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ship which would have the effect of breaking down or lessen-: 
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ing their disinclination to deal d@rectly with the Columbia 
Television Network. 


Do you remember that testimony? 
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Yes, * do, 


Do you agree with or disagree with it? 
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I disagree with it. 

Q Could you tell us why? 

A Yes. I start out first--I indicated that dis- 
inclination is not a likely persistent and effective behavior 
in economic terms. I said before. just one word, if the 
Columbia Television Network made it very, very clear what 
it would do with respect t^ blanket licensing, I don't think 
that hesitance to deal with it would be significant and 
costly and very risky. 

To the extent that the granting by this Court of 


the per use license would be a signal to the writers and 


publishers not to be hesitant, to come out because the Courts 


are going to watch every move and every step to assure that 
you don't hesitate. I don't see how that would work if 
there's hesitation or disinclinatiom in the aggregate. 

There are always legal steps. Let's look at it 
in an economic point of view. 

In my judgment, the withdrawal right under the 
limits of the per use system with respect to theme and back- | 
ground music is meaningless. In my jüdgnent, the withdrawal; 
right £f Columbia Television Network follows its economic 
instincts and interests in hoiding down the total income 
and payment for music works, that those who withdraw are 
going to be tremendously disadvantaged. Maybe an Irving 
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Berlin may break through that, but the economic tendencies 
will be for those who do withdraw to be disadvantaged and 

others won't follow. 


From that point of view, if there is a disin- 


clination, it is entirely conceivable that you qo to a per 


use--maybe the thought is that this would be a signal to 


cease hesitation or cease disinclination. T 

I think it could work the other way. 

THE COURT: In other words, you think at least 
after some experience with withdrawals which you believe will 
be adverse to the writer, that the remaining membership will 
be disinclined to withdraw? 

A Yes. 

THE COURT: They don't seem to be very inclined 
to withdraw at the present time. The new structure won't 
improve the situation in that regard? 

THE WITWESS: That's correct, sir. Those who 
reach out and put their feet in the water, if it is fun and 
they stay, others will follow it. 

If it is freezing, they get out. Others lack 
the experience, and I think the experience here as I 
envisage how it would work will make them more incline. 
stay where they are rather than come out. 


THE COURT: All right. 
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Q Let me turn to the alternative relief that CBS 
has requested in this action, which would be an injunction 
to prevent ASCAP from issuing a blanket license to all 


three television networks, CBS, abc and ABC. 
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Can I ask you for your views as an economist as 


ime 


to the desirability of such an injunction? 


j 
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A As an economist I fiad this totally contrary to the 

objectives that have been set forth here and from an 
economic point of view of permitting the maximum degree of 
choice. 

Here we have three networks that are the powers 
and dominate television broadcasting, programming, this —-— 
important vehicle on the American scene. Seemingiy two of ! 
those networks are willing and have manifested a willingness’ 
o- interest in going along with the blanket licensing. | 
They find it useful, convenient, efficient, acceptable, 
and you have one, Columbia Television, which now wants to 
break the blanket licensing. 

The very eesenoe of new frontiers is to go ahead 
and be venturesome in them. It seems to me what Columbia | 
Television is saying here, if we go ahedd withthe direct’ 


licensing, we will be disadvantaged for some reason, the 
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others will have the benefit. The main reason I gather thay. 
give us disinclination as I read the case. I don't 
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believe that that has that role, that disinclination is 

that important. I believe fo: Columbia Television Network 
to say that in order for us to ry that, ve want to avoid 
risk in gotting the music and, therefore, let us not have 
risk, let us eliminate the risk and by forcing the other 
networks to do that which they now are doing and that which 
they want to do and that which apparently is their purpose, 
free choice, it seems to me is he total antithesis of the 
conception of Columbia Television is pursuing, namely, free- 
dom o. choic and freedome of determination. 

Q Mr. Nathan, would you g ve us your definition 
ag an economist of a monopoly? 

A Monopoly his been defined quite variably, but 
basically monopoly is an economic entity that can independ- 
ent.y, unilaterally determine what it produces, the price 
at which it sells and the profits which it will receive 
taking into account the non-cometition of others, but 
the market conditions that prevail and the source of supply. 
It is an economic entity which is not subjected to direct 
competition in its products and the price of those products. 


Q In your judgment, M-. Nathan, does ASCAP 


have the power to determine unilaterally the price at which 


it will seil its repertorv? 
A No, it certainly does not. It has to bargain 
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that price ia its relations with the television networks 
or with the industry committees in local television or 
the industry in radio or with its other users. 

Again, I emphasize that to the extent that 
agreed upon price is not reached, it can always be referred 
to the Court. 

THE COURT: Is your view that ASCAP does not 
have the right to determine price unilaterally restricted 
to the provisions of the decree or are you saying that even 
if the decree were not in effect -- 

THE WITNESS: No, I am accepting the decree, 
your Honor, as being in existence. I don't know how it 
would behave without the decree. I am taking the decree 
as a condition o^ its operation.and given that in terms of 
the price, your lonor, ASCAP is not a monopoly. 

THE COURT: All right. 

MR. BLUMSTEIN: I nicht say, your Honor, at 
this point T wou:d have had Mr. Nathan explain some cf the 
charts that he prepared, spevifically on this issue. We 
will save tha! antil next wedk when he comes back. 

THE COURT: Ha is going to testify directly 
on that naterial next week and be cross-examined on it next 
week, is that right? 


MR. ALUMSTEIN: That is my understanding. 
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THE COURT: Either way is all right with me. 
Would this be a good time for a morning recess? 
MR. BLUMSTEIN: Les, your Honor. 
b (Recess.) 
BY MR. BLUMSTEIN: 

Q Mr. Nathan, one more question on the Court being 
availabie to fix the fees if the parties are unable tc 
agree.on those fees by negotiation under the present systen 

Do you see anything which suggests to you that 
the Court would not be able to function effectively in 
fixing those fees within the strictures of the kinds of 
proceedings that would be brought before it? 

A No, I do not. It would be an adversary proceed- 
ing with the contention of the two parties in favor of their 
proposed rights. In these circumstances there would be 
a wide array of legal, economic ousiness, professional 
talents available, both sides, which would be of help to the 
Court in coming to the conciusion under the present -- cf a 
rate under the present decree. 


Q In your judgment, does ASCAP have the power 


to exclude the competitors competing licensing organizations? 


A No, it clearly does not. BMI came into existenca 


long after ASCAP had been in operation. There is the 


Society of European Composers. 


Nathan-direct 
You are roferring to SESAC? 
SESAC,yes. I don't see how ASC’: "ld sere 
to preciude any other organizations serving function. 

Q Do you see any particular obstacies to 2 new 
organization entering the field today, tomorrow, next 
year, whatever? 

A No, except the normal business problems of 
capital, time to get going, the investme nt in developing 
contacts and time in building up experience. If it is a 
commercial organization it would not be profitable the first 
day or the first year, but the amount of investment wouldn't 
be nothing like what is involved in many, many industries 
today. 

I seo no basic reason why © re couldn't be 
a new organization to deal ín this area. 


Q It has been suggested here that the four fund 


system of distribution of ASCAP writ- ‘ght be a deterrent; d 


might be an obstacle to the creation of a new performing 
rights organization. 
Do you agree or disagree with that point of 
view or testimony? 
A I disagree with that point of view. 


Q could you tell us why, please? 
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A Just briefly, the four fun system is one of 
the methods whereby members of ASCAP derive neir income 
under the distribution arrangement. 

That four fund system is a variation from the 
other alternative which the members of, namely, of receiving 
their income on a -- on current performance basis. Now, 
the four fund introduces an elemant of redistribution among 
members. They take into account qualified performances, 
take into account the duration with which members have been 
associated and afíiliated with the Association. 

In essence, what happens is that tha writers who ; 
nave been there longer and who had more qualified works of ! 


some added benefi: relative to those who are the newer 


writers and the newer works, with the newer works. 


As I think Mr. Marks stated, certainly the newer 


writers who are on the uptrend in productions and perform- 
ences are favored currently through confining their choice 
to current performances whereas those who are on a plateau, 
in the declining level, benefit with the four fund system. 
We must ask ourselves, try to understand why 
this happens, why a person would select a four fund system 
rather than current performance system. It seems to me 


clear that this redistribution must have some advantage or 
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some hope for advantage. 
I think that those who are on the upgrade 
anticipate staying with the thing and some day that there 
will be a redistribution in their favor. It is not a 
matter of saving something that they would have a right to 
today and receiving that later. It is being on the other 
side of a redistribution process. 
Now, if a new licensing organization were to 
come into being, I would think in many ways that new organiza- 


tion would have strong advantages in that, if it offered 


only current performance rights, it would have some advantages 


in terms of the current crop of new writers on the upgrade. 
Now, some of them do operate for the four funds, 
but not immediately, most of them. I don't know the 
proportion. As I read Paul Marks' testimony, a lot of nem 
joined the four fund later. It would seem to me that a new 
licensing organization would be primarily interested in 
attracting away from ASCAP the newer writers, the more 
successful writers, the ones whose income under uurrent 
performances would be the largest. There they would be mos: 
likely to be successful. To the degree that they are 
successful in attracting away the new writers on the rise, 
to that extent the four fund system becomes less advantag- 


ecus to the older writers. 
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Ag I see it, I don't think that the four fund 


system would be o deterrent in terms of new organizatioon 


coming into beinc and being able to attract new writers. 


MR. BLUMSTEIN: I have no further questions 


of this witness. 
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Nathan - cross 

THE COJRT: Are you ready? 

MR. HRJSKA: I am, yes, yovr Honor. May I 
inquire through your lionor whether BMI has any questions. 

THE COJRT: Excuse me. 

Miss Kaarse? 

MISS KEARSE: We have no questions, your Honor. 
CROSS EXAMINATION 
BY MR. HRUSKA: 

Q Mr. Nathan, I would like to start with, first, 
principals, if we may. 
Do you agree, sir, that in our society we 
generally function under competitive marketplace bargaining 
arrangements wheraby most entities in our economy bargain 
for that which goss into the creation of goods and services 
and also bargain the price for which those goods and services 
} 
are sold? 
A Yes, I agree with that principal and I think 
that the majority of our transactions are so characterized. 

Q And do you agree that that is the economic erben 
under which this society has prospered amd grown? 

A Yes, recognizing the exceptions that are extensive 
but that has been a very important factor in the strength 
and growth of our system. 

Q And do you agree that the competitive marketplace i 
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is the mechanism where values tem to be determined over 
time in the most appropriate manner? 
A For most transacticas, yes. 
THE COURT: Are they quotations from Dr. Fischer 
or Mr. Nathan or the Supreme Court or what? | 
MR. HRUSKA: You don't think, your Honor, I could 
have made them up. 
MR. BLUMSTEIN: We know better. 
MR. HRUSKA: These are quotations from Mr. Nathan, 
your Honor. 
TIE COURT: Thank goodness he gave the right 
answers. 
Q In short, Mr. Nathan, you like free corpetition, 
don't you? 
A Very much. 
Q Do you believe that music publishing ought to be 


open to the free market much as book publishinc, much as 


oth^r creative undertakings in our society? 


A To the degree that it is feasible and practicable, 


Q And in the free market, you let prices be set 
by what happens from demand and supply factors, innovation 
and tecnanological changes, product adaptation and other 


influences which manifest themselves in the competitive 
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3phere? 

A That's correct. These are the factors that 
determine the free market price. 

Q And you are an economist who favors marketplace 
price determinations over Governmental pricing? 

A With exceptions, yes, I do, except for public 
utilities and things of that nature, butin the majority of 
transactions, I certainly agree. 

Q And as an economist, you would much rather see 
legal price fixing erased altogether except for the public 
utilities sector? 

A Except for the public utilities sector generally, 
that is correct. 

Q You testified yesterday that ASCAP and BMI were 
not public utilities and I would like to explore that for 
just a moment. 

Would you say that the most siynificant factor in ; 
removing business2s which do qualify as public utilities from 
the free and open competitive market, factors, are conditions! 


with free entry and open competition would result in clearly : 


T 
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uneconomic duplication of facilities? 


A Generaily, that is true. 


as . 
N 
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Q And if those cases, therefore, monopolies are 
created through franchises or licenses and they have legal 
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status as monopolias? 

A That's correct, sure. 

Q And, therefore, Governmental bodies must set the 
prices for those public utilities? 

A Yes, sir. 

Q Putting ASCAP and BMI to one side, i: there 
anything in the music publishing industry which gives it 
the characteristics or elements of a public utility in our 
society? 

A Offhand I can't think of any. 

Q There is no reason for concern in music Publishing 
over uneconomic duplications of rights of way or costly 


capital facilities? 


A Oh, non? of the elements of large waste by dupli- : 


cation of facilitias apply at all in music publishing as I 
see it. 

Q And neither the removal of music publishing from 
a competitive marketplace nor Governmental price regulations 
is justified by the exclusivitv of the copyrights owned by 
the publishers, is it? 

A No. 

Q You agree with the last statement? 


A I agree. I mean to Say none of this is, and I 


Suggest none. 
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Q Do you also agree, sir, that it makes just as 
little sense to xemove music publishing from a price compe- 
titive marketplace as it would for, say, book publishing? 

A Well, if you are refarring to performance rights, 
then I must disagree because there you have a very different 
market mechanism and a very different distribution system 
and a very different use factor th.» occurs in book publishing. 

In other words, when a book is published, the pro- 
duction of that printed product is in essence a final pro- 
duct to be enjoyed by the user. The production of music 
on a record, as ou. system has evolved, is ncc a final pro- 
duct to be enjoyed by the user because it goes then through j 
intermediate channels where performance become an importan. 
factor. 

So there is a difference in the economic structure 
of book publishing and music use, 

Q Well, I am afraid I don't understand that but let 
me put it to you in these terms. 

Do you agree that it makes just as little sense 
to remove music performance rights from a price competitive 
marketplace as it would to remove müeic mechanical rights? 

A Music mechanical rights. Reproduction rights? 

Q Yes, sir. You know what they are, don't you? 

A Yes. Oh, yes, I've been involved in hearings--I 


am afraid the answer is no. 


VES n 


„G. EN ; Ta N UL. EUM TT SNOT 7-4560 


Nathan - cross 


Again come back-- 
THE COURT: That is, you disagree with the ques- 
tion? 

A I disagree 
T I think these two are not the same. I think 
i that what we have, and again if I can draw a distinction, 
is the music publishers are highly competitive. The record 
companies are numerous and they are highly competitive. 

The pavment by the record companies for the right 
to mechanical rep:oduction is a highly competitive system 
and I think tha' che ceiling rate there has no validity. 

But, this is a very clear competitive simplified 
market relationship. 

But I come back to saying that in the music per- 
formance, one has a very complex market relationship where- 
g by the absence of any intermediate vehicles for the — 
N of these performance rights, the setting of them, the paying: 
of them, the monitoring of then, the policing of them, the ; 
20] distribution of tae prose from them, are cuite distinctive ; 

from what happen. in mechanical reproduction of music. 
r Q I would like you to consider two cases. 
j In case number 1, the manufacturer of a . 


i record, let's call him X, approaches the publisher of a song 


' that the manufacturer wants to use. 


! 
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They n«gotiase a pric: and they arrive at, let's 


say, the price of one @g three ;uactor cents per son per 


record sold. 

A Yes, sir. 

Q Case number two, the producer of a television 
program approacher the same publisher and he wants to use 
the same song and he wants to use it on a program and that 
program may be repeated, that projram may go into syndica- 
tion, a lot of things may happen to that progran. 

A Yes, sir. 

Q And they negotiate a price and let's say that the 
price they negotiate is $800 for the use of--for the first 
use of that song and decending prices for subsequent uses. 

Now, vill you tell me, sir, what the differences 
are, the distinctions, between those two cases which makes 
a Governmental price fixing for mechanical rights, taking 
mechanical rights out of a free competitive market, bad 
from an economic standpoint but taking performance rights 
out of a free competitive market good from an economic 
standpoint? 

A Well, in the fissb pBace, I am sorry that the 
example you gave me now is not what I understood you were 
giving before. 

With respect to television network making such 
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arrangements, 1 think that ís perfectly logical and they 
are completely compatible and I seeno reason for a aeilingc 
on mechanical reproduction of music nor do I see any reason 
why the Government should intervene in the negotiation betweer 
the television network and a copyright owner for the use of 
that music. 

Q In either case? 

A Bi cher case, that's correct. 

Q In mechanicals or performance rights? 

A That's correct. 

Q Do you agree, then, that the idea that a Govern- 
mental regulatory body should set rates for mechanical 
rights or music performance rights makes no sense whatever 
and is indeed ludicrous? 

A Well, I am sorry, but you are now takinq me from 


the principle which you enunciated before of the television 


network, where I agreed--if you would use the word television 


; 


network, I would agree with your conclusion, but if we are 
going to apply it across the board to all music performance 
rights, then I would disagree. 

Q You agree with the proposition I stated in my 
last question insofar as it applies to music performance 
rights being licensed to television networks? 


A That's correct, sir. 
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Q I wouid like to read you a staterent and sharpen 
this up and see if you agree with the statement. 

The statement is: 

As an alternative to carrying out the public 
utility regulato-cy function itself, the Congress would need 
to establish some kind of regulatory commission to which it 
would assign authority to conduct hearings and set — PS 
rates for the mechanical reproduction of music. 

The commission would need to function in such a 


manner as to take into account all of the varied activities 


of music publishers and of record producers so as to develop 
the rationale needed for fixing and adjusting royalty rates 
and the data for precise rate determinations. 

The more spelling out of these functions with 
kespect to the mechanical reproduction of music reveals 
the ludicrous nature of the public weility contention. 

Also, if statutory rates are to be set for mechani 
cal reproduction of music, then why not f-- performance 


royalties. Price sixing in this indestry clearly makes ao 


a. 
| 
| 
| 
| 
| 
| 
| 
| 
| 
} 
| 


Sense. 

A I saic that, I st@nd by it and I think it is a 
good, sound, econcmic statement. I think trat « 1e — 
arrangement on the mechanical reproduction makes no sense 
and the record companies kept insisting it wasn't a ceiling,- 
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it was a royalty rate and I said, if it is a royalty rate, 
then to have a fixed price of a royalty rate, a mechanicai 
reproduction on our books for 60 years, flat, never changing, 
with inflation and productivity, just made no sense, it was 
ludicrous. | 

Q And price setting for either mechanicals, mechani- 
cal rates or for performance rights rates, vis-a-vis tele- | 
vision networks, makes no sense whether it is done by an agenc 
by a court, by a statute or by private ccmbination. 

A Oh, these are quite different. Private combina- 
tions can arrive at price through negotiation, not prioe 
setting. It depends on how one defines-- 

Q Talking about price setting, sir. 

A We have rate setting by unions who are groups 
and negotiate with companies. 


I don't think that is price setting. I think 


that is price determination and a negotiated result. 


This is where I would like to draw the distinctiori 


i 
I think that, as I said, the price set under blanket license ' 


for music performánce is a megothated, not a fixed price. 
It is not a Government set přic®. It is neither a flat rate 
i 
like the two cents on the mechenical production nor is it the 
telephone . rate in North Carolina where I testified last 
week, at Raleigh, North Carolina, on the whole problem of 
SOUTHERN DISTRé OT COMET RE SOE VERS 
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the rates for the Bell System of North Carolina. 

That is a Government fixed rate, based on adversa: 
Proceedings but that was--there is no negotiation there 
between the Bell System of North Carolina and the user and 
arbitrary, you know, compulsory arbitration, if they 
couldn't arrive at it. 

I think these are completely different price 
fixing mechanisms. 

I believe, or I agree with you that the--either 
the legislative setting of rates in the performance rights 
for music or setting by a regulatory body would be wrong. 

Q Well, now, in the present world, if ASCAP and a 
user of music cannot agree on a blanket license fee, that 
fee is set by a regulatory body in a sense, a court of 
law. 

You understand that? 

A Oh, yes, I understand that and that--and as I 
said, that would be an adversary proceeding, where the two 
parties would come and present their facts and the burden 
of proof would be on ASCAP &o indieate the reasonableness 
of its level, but I think trat £s very different from a 
public utility commission determination. 


Q How? 
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A Well, the public utility commission determination 


has certain principles. Here there are not any. This is 
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a bargaining matter, 
What do you want and what do you need and why do 
you need it and all this, and the other sice, here is what 
I can afford to pay. i 
I've naver said, and I've been in dozens of public 
utility settings, where what the person can afford to pay | 
and what the local electric company or the Government can 
pay, this has nothing to do with it. 
What they said is under public utility regula- 


tions, we have principles and the whole case is that the 


public utility has a right to a reasonable rate cf return, 
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the consumer has a right to be protected from exploitation, 


it has to be fair among the producers, it has to be a rate 

of return which assures access of the public utility to the 
capital market and all of these factors are quite m 
however, from when you have a sort of a conpulsory arbitrati 
not a set of principles to adhere to. : 


Q Do I understand your correctly, then, to say that 


vou think that price fixing by a regulatory body in a public 


* r r 
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utility context makes more sense, is better from an — 
standpoint, than price fixing by the Federal Court for an 
ASCAP blanket fee because there ere princíples to be applied 
in the former case and none in the latter? 
A Oh, by no means. I don't agree with that. 
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are talking about two different purposes. ller we are 
talking in a public utility of prices set in | wcropoiisci.: 
condition, set tc be fair to koth parties and by very 
different standaris and that doesn't mean that is better 

at all. 

That is a different purpose. It is fcr a monopoi;. 
where there is no mechauism, reclly, to etermine bargaining 
between the parties. 

Here wa have a different matter. Here we have 
CTN and ASCAP sitting down to bargain on a blanket license 
and Mr. Finkelstein says I want $6,000.000 a vear and Mr. 
Sipes says, 6,000,000? This is crazy, I am not even gcino 
to talk to you. goo^?bye, and, you know-- 


But let's assume they do bargain and they sit 


and Mr. Sipes said 3,000,400, 6,000,000, so they come down 3, 


little, go up a little, ti ey just can't agree. 
So they go to the judge and present all the facts 
and the arguments. 
I think this is a perfectly proper proceeding ia 
our society to have compulsory arbitration. 
Q When you go before the judge and the judge sets 
the price, do you end up with a competitive equilibrium price 
A It depends. I would say in the blanket license 


you probably would come fairly close to an equilibrium price 
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for a blanket license. 

Q I think we may be at cross purposes on the mean- 
ing of competition and I understand you are the economist, 
Mr. Nathan, but I would like to pursue that. 

Do you think when ASCAP bargaing with cru they 
arrive at a competitive price? 

A For the blanket license, reasonablv so, yes. 

Q For the blanket license? 

A Yes. For the blanket iicense. That's correct. 

Q You know, my idea of competition, and correct me 
if I am wrong, is that if Iam a buyer, there are people 
out there perhaps bidding for -y cos une or I know that the 
price being offered to me by selier a may be influenced 
by his recognition of prices that iay be offered by sellers 
B, C and D, even though sellers B. C and D are not actually 
bidding under those circumstances. 

Is that, in layman's terms, an accurate descrip- 
tion of competition, price competition? 

A Jnder the conditions you described, ít is But 


in our society, we have all kinds of transactions. We have 


blanket transactio. J. I was looking at our telephone bil) the 


other day at home and we pay so much and if we are away, 
the whole morth, we still pay the darned bill whether. we use. 


thee telephone or not. 
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Of course, we don't have the variable rates of 
»ong dt ztance calls but in our society if every transaction, 
Mr. Hruska, were as you indicated and we literally bought 
each service and eech item and each use in its fullest 
detail, we would have pure competition but we would have 
perhaps a very, vey inefficient society because often it is 
advantageous to combine -;ings and bargain ín combination 
*ather than indivicually and what we have here--not saying 
that the blanket license is the greatest thing since finan- 
cial negotiations began but we are bargaining here on an 
entity, true, absolutely, Mr. Hruska, this is different 
from each piece and there is no doubt about it. 

But society tends to evolve bargaining arrange- 
ments sometimes by legal, as we have done--legal or legis- 
lative action as we have done under the Wagner Act and the 
right to bargain oí the unions and sometimes by practice 
but here we have evolved a system which was found to have 
its excesses or dangers and therefore we had a consent 
arrangement and--but it is a system and one shouldn't say, 
well, that isn't collective bargaining, because it is, but i 
it is collective bargaining at one level or one purpose. 

Q Is there price competition under this system 
between separate musical compositions? 


A No, sir. 
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Q And you said somethirg yesterday abco* price per 
unit is not a principal determirant of whether competition 
occurs, and, according to my notes that ir at 2887 of the 
transcript. 


Would you agree, however, Mr. Nathan, that unit 


prices are essential to the existence of private competi- 


tion between those units? 

A On, yes. Sure. 

Q Now, ia this negotiation you described between 
CTN and ASCAP, do you think that there are factors brought 
to bear influencing the parties other than what tho compe- 
titive equilibrium price is of the compositions in the 
blanket license might be? 

A Yes, I think there are a lot of other factors. 

Q Do you think one of those factors might be the 
cost of an actual consent decree rate making proceeding of 
which there have never been any? 

A Yes, I would think that wowld be in the minds of 


the bargainers. 
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Q And do you think that in this negotiation 
ASCAP would be mindful of tha price that the television 
network can afford to pay? 

A If they aren't, I hope the networks are in there 
bargaining. 

Q That was not my question. 

A I think ASCAP would be mindful. They would be 
Silly if they weren't. They would set an utterly absurd 
rate the networks couldn't afford. It would be self- 
destructive. i am assumir; here that people want to arrive 
at some agreement. If they do, they have to take ‘ato 
consideration all the elements on both sides in this 
bargaining. 

Q Isn't it in ASCAP's interests to be able to 
charge CTN in effect what the market will bear? 

A For that blenket license, absolutaly. If they 
charged less, then I think their membership ought to 
change the manacement. 

Q In 1965 you assumed that performance rights were 
licensed in a competitive market, didn't you? 

A Yes, sir. 

Q And you made this statement, if I have it 


correctly, "Let's look at performance royalties. These 
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are not governed by a statutory fee and we certainly see 
no signs of competitive impairment. Tho royalcios are very 
considerable. 
Do you remember that? 
A Yes, I do. I think inthat context, too, I 


kept saying over and over again that it was a ceiling. 


Q Mechanlcal rights were a ceiling? 


A Yes. 

But you assumed performance rates varied con- 
siderably? 

A Yes. 

Q And you pointed out that neitaer the music in- 
dustry nor the ptblic have suffered, more likely all have 
benefited from that competition? 

A I think they have. 

Q In dealing with mecaanical fees, do you recall 
urging to the Congress that those fees should be set by the 
operation of the freo market place? 

A Yes, sir. 

Q no you believe that the seme thing is true of 
performance rights as licensed to télevision networks? 

A Yes. 

Q In fact, you see no reason why such prices 


should not be sei: by demand and supply, do you? 
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A That's correct. 

Q That they should directly reflect the give and 
take of the market place? 

A Yes, sir. 

Q In fact, you would like to see the free market 


place operate so as to determina both price and distribution? 


n em . 


A You mean distribution of the rewards to the 
individuals? 
; Q I mean distribution, I believe, in a resource 


allocation sense. 

A Yes, I would like to see that to the extent it 
is practicable. 

i. d Q Ail right. You believe tiis is nealthy econ- 
omics and also benafits the arts and the sciences? 

A That is correct. 

[^] Just to conclude this section, you bslieve that 
the substitution of Goveramental price-fixing for a compe- 
titive market vis-a-vis mechanical rights or the licensing 
of performance rights to television networks is incompatible 
with our basic economic concepts in that it substitutes 
Government fíat for what should be private enterprise 
bargaining and decision-making, it does so in a sector 
Which certainly does not fall within the national security 


for public utility categories and it is a fla4grant incurston 
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of arbitrary price-fixing where there is no demonstrable 
need? 
sir. Those are my words. 
COURT: Did you say it was un-American? 
WITNESS: I think this may have been before 
the Congres: I doa't know. Was that the Congressinnal 
testimony? 
ERUSKA: Yes, sic, it was. 
2 WITNESS: They wouldn't have appreciated tha::, 
your Honor. 
Q Why were you so much in favor c* a free and open 
competitive market system in addition to the fact that this 


is tne system under which values tend to be determined over 


time in the most appropriate manner which you referred to 


before and the fact that this is the economic system under 
which the Society has prospered and grown? 

A why do I favor this? 

2 Yes. 

A Because Ibelieve the -- to the extent that it is 
practicable for people to negotiate, for people to exercise 
choices, for the buyers and the sellers to determine the 
transaction arrangements between them, to that extent I 
think it is preferable than to have determination by Govern- 
ment of the prices and of the bargaining arrangements. 
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T think it is preferable from a wide range 
point of view of resource use, efficiency,economy, choice, 
freedom of opportunity, rewards and every other -- of many 
considerations in our system that ve regard as very cherished 
and very desirable and very valuable. 
Q Am I correct in assuming, Mr. Nathan , that if 
all the televisicn networks vers to operate on o syater 
of direct licensing with all the copyright proprietors, 
that that is a system that you would prefer for television 
networks and these suppliers of music to television networks 
than the system whth is now in operation? 
A Well, no you are asking me to draw a distirc- 
tion between the very efficient -- the efficency aspects 
and the organization aspects versus the f ee market aspects. 
I wouid have to ancer you by saying that in 
principle I would favor the networks going on a direct 
licensing basis. X think that they can function effectively. 
Going it. I am not at all certain but that the networks | 
themselves may come back in two years from now and say this 
is costing ur too much, in terms of all the recerds and all 
the negotiations and everything else, and we would like to 
go back to a blanket license. 


If they then 3o demonstrate that going back to a, 
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blanket license is more efficient „ more economical and 
more fruitful, I would say let them do it. 

In other wcrds, I would prefer it oompetítive, 
but it may well be that the parties will conclude that the 
trouble, the arrangements, the inefficiencies are too 
costly. 

Therefore, they got together and bargan on 
aggregctes rather than each little piece. 

0 Let me get into some of the reasons why you 
do prefer the competitive system. We mentioned before re- 
source allocation. 

THE COURT: One of tho things that bothered 
S a little about this line of questioning, Mr. Hruska, 
is the use of the word "prefer." However interested I am 
in what both Dr. Fisher and Mr. Nathan hawe to say, I 
don't think that they wouid testify or I am here to hear 
what their preferences cre. 

As a general rule Mr. Nathan may prefer a certain 
System. We have got to be more specific. 

MR. HRUSKA: I quits understand that. That is 
why I am turning orecisely to thac. 


THE COURT: Very good. 


Q We have mentioned beforc the concept of the 


allocation of resources. As I understand this, and correct 
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me if I am wrong. the objective of efficient resource allo- 
cation is having output production match demand both in 
types of products produced and quantities pre4»ced. 

Is that a fair statement? 

A That is part of it, not all of it, because the 

other aspect of :esource allocation is on the input side 
in terms of getting the optimum output from a minimum combine 
tion of inputs. 

In other words, you could have what you postulated 
here, that one is going to get energy used for people as 
they like it, as they choose, in clean natural gas rather 
than thic dirty coal and things of this nature. So that 
you take your resources to try to fit the needs of the -- 
the desires of the people. The question comes up on the other 
side, what is our supply problem and how does one adjust and. 
adapt those inputs in resource allocation that will fit 
the wants of the people, by the vay, in the aggregate as 
well as individual. 

When we talk about resource allocation, ve are 
not just tal-ing about that resource allocation which 
is desirable and favorable to Mr. X -- 

Q Of coarse not. 


A ~~ Or Mr. Y, or Mr. Z. It is the allocation 
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and use of resources that deal with the ovarall benefit to gos 


our society. 


THE COURT: Por exomp:o, the energy problem. 


THE WITNESS: Yes. We have problems of liqui-' 


fied natural gas. Everybody agrees natura] gas is the 
Cleanest. We heve great problems because our natural 
gas supplies are limited. We are beginning to bring in 
liquified. It costs five times as much. The Federal 
Power Commission -- this is very applicable in this situa- 
tion. 

I think, your Honor, the Federal Power Commission 
is very much concerned now about the pricing of liquified 
natural gas, should it be on an incremental price or Should 
it be a rolled in price. Many psople say put it on incre- 
mental. If you put it rolled in, you are takiug a very 
valuable resource and making it available cheap. People 
will use natural gas where they ought to go to coal. These . 
resource allocation problems are very complicated, Mr. 
Hruska, and, as I Say, you have to take into account what 
the inputs are as well as gearing it to the output. 

Q In analyzing how resource allocation is achieved 
in a competitive market, is it fair to analogize the 


purchases made in the market place to votes and the prices 
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paid to weighted votes? 

A This is a very important factor in resource 
allocation, not entirely exclusive, but it lg aw 1 w- 
ant factor. 

Q These weighted votes, dollars and cents paid by 
purchases for products, indicate to producers of products 
what consumers want to buy and how much they are willing 
to spend for those products, right? 

A It is a very impcrtant factor in that. 

Q And sellers who insist on artificially high 
prices will have business bid away from them by competing 
sollers? 

A That is the tendency * described in the econonic 
principles, and generally it ic true. 

Q All right. 

A I should say except for my wife. She is not an 


economic buyer. 


Q That is probably a problem common to most people: 


in this court. 

In testifying about the two cent statutory fee 
for mechanical rights, you had indicated that one of the 
reasons you were against that system was that it cut off 


competition above the two cent level. 
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A That is correct, sir. 

Q YOu also pointed out, do you recall, that 
competition occurred below the twc cent level? 

A It did very intensively, yes, sir. ' 

Q All right. 

The fact that price competition did not occur 

above the two cent level preclvded customers in that market 
piace, namely tho record companies, frem registering 
weighted votes, sight, in using ovr analysis end lexicon 
of a few questions back coacarring resource allocation? 

A It did permit the customers to register those 
weighted votes above that two cents. 


Q Right. 


* 


That two cents was -- 

Q A ceiling. 

A But also compulsory licensing. 
Q I understand. 

A So that anybody could come to me -- if I wrote 
the greatest hit of all time this year, anybody could take 
that and pay me two cents a reccrd and reproduce it. "here 
is uo choice above the two cents. 

Q No weighted votes above the two cents? 


A That is correct. 
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Q I wo. lite to explore what happens ap a 
result of that. 

Am I correct in sceting that that condition, 
the lack of competition above the t/o cent ceiling, the 
laci: of weighted votes being resigered above that two cent 
ceiling, precluded efficient allocation of resources as 
among different types f musiczi compositions; weighted 


votes were being registered below but not above? 


A I am trying to see how that resource allocation 


was affect 1 tha: way. 
The most inefficiercy was to the composer or of 
the -- the write» and the publisher of that great hit. 
Q It was unfair to them? 
A Th 's right. 
Q I want to cone to that. Right now I want to 
focus on the resource allocation. 
dé COURT: Doesn't your question mean, Mr. 
Hruska, that if people could have paid more than two cents 
for each record 
MR. HRUSKA: And register these weighted votes. 
THE COURT: -- that then more of that reco-d 
would have been produced than were produced? 


MR. HRUSKA: No, your Honor. What I "ean is 
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THE COURT: What resources would have been 
allocatud differently? 


MR. HRUSKA: For example, let us assume that i: 


a truly competitive market with this statutory ceiling 


price removed record companies would pay a lot more for 
rock music than they would for country and western music. 
Country and western they are perfectly satisfied to pay 

two cents for, lat's assume; rock they would pay five cents 
for. 

Nov, the fact that the ceiling prevanir the 
copyright proprietors of rock music from getting iive «cuts 
results in a situation .1..o composers of rock music are 
not being encouraged as uch as thay would be if the 
record commanies would pay that five centr. 

THE COURT: I didn't ask for a statement, I 
asked for a question. That is the question you want to ask 
Mr. Nathan, does he agree with that? 

MR. HRUSKA: Yes. 

THE WITNESS: Certainly if you had no ceiling 
you would have -- if you are thinking of resources, you 
man talent and this chemical thet goes into: the records -- 
I think the opposit, your Honor, would have happened on 
this hit song if more would have been produced. They 


might have set the price at six cents, royalty rate. That 
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would have raised the price so that less people would have 


bought it. It was so cheap -- although we mustn't kid 
outselves, the royalty rate is a small percentage of the 
total cost of a record. It is about 7, 8 por cent, 6 
per cent. 

Q Mr. Nathan, may I interrupt. I think you are 
off the track. I am not talking about the resource alloca- 
tion in effect now in terms of sale of records, I am talkin;j 
abcst resource allocation in terms of the creation of music. 
In other words, as among differeing categorios of music, 
my specific example, rock music vis-a-vis country and 


western. 
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THE COURT: Then as I now understand your ques- 
tion, and it seems to me that the answer has to be One way, 
and maybe I am wrong, if record manufacturers were free to 

| pay more to rock composers than they do and they did pay 

>, More, would that encourage composition of rock music? 

Pi THE WITNESS: Yes, sure, I think it would. 

THE COURT: I'm persuaded. 

Q The fact that price competition and the regis- 
tering of weighted votes are cut off above the two cent 
ceiling, does that preclude fully efficient resource allo- 
cation effacts as between music and competing cost elements, 
competing elements that go into the making of a photograph 
record? 

A Yes. Costs do compete with each other and there 

are all kinds of variables. 

I would emphasize here, I think every economist 
would agree, that the marginal responses to different costs 


and different prices are quite varied. 


(A 


In other words, a doubling of the input of 


one cost may have a completely different response in terns 


X 


of supply or in terms of demand than the doubling of 
another cost and the marginal responses--I am sure that 


more writers would be certainly happier and trying to write 


more music if they got twice as much as they are now getting 
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but what the marginal response to a higher price cf cent 
is compared to the marginal response of a prysicai product 
is different in eech supply item and each demand item has 
its own marginal curve. 

THE COURT: Stravinsky would not, necessarily, 
let us say, write country and western music? 

THE WITNESS: I doubt if he would, even if they 
increased it ten fold. 

Q But as far as you know, there are people who might 
be more encouraged to write country and western if the price 
vent up considerably? 

A Yes, 1 think there are people that are responsive | 
to economic incentives, most people are. 

Q And returning again to the concept of inputs 
competing with each other, would you agree with this state- 
ment. 


The process of economic life is such ‘hat inputs 


— 1272 


compete with each other. 


— 


For instance, the automobile industry uses 
steel, they use rubber, they use upholstry and labor. There 
are wide variations of products that go into the automobile. | 
In a meaningful sense, you have a complex of competition 
among the inputs in the automobile industry. 
A Very well stated. 
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I thought so when I read it, yes, sir. 

And another brief statemont: 

The economic fact is that mechanical royalties 
are only one element of cost in the total operation of recorc 
production. j 
In the competitive system, if one element of —S 
rises, any coupany will try to reduce other costs in view 
of the rising cost element. 

What exists in the record industry is the tradi- 
tional free or competitive pricing mechanism for singers, 
bands, instrumentalists, raw materials used in record 
production and technical devices for everything except the 
mechanical royalty. 

All of these costs competing with each other ín 
the cost price struggle except for the royalties. 

A That's correct. 
Q Do you agree with that statement? 

A Yes, sir. 

Q Woulc you also agree that a comparable situation 
exists in the terms of the competition among elements that 
go into a television program? 

A Yes, I think that is true. 

I just want to say one word, if I may, having 


said that, because I don't want to be misunderstood. 


I am talking now about the elements but one has 
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to look also on the demand side as well as the supply side 
and we are talking about three television networks and 
hundreds of record producers but certainly the inputs com- 
pete with each other. 

Q Well, there are only five major record companies, 
aren't there, Mr. Nathan? 

A But there are an awf lot of others that come 
in. I forget the proportion but there are tremendous * 
of record companies coming in and out and a lot of then in : 
existence at any time. 


T » real big ones, that's true. 


Q Would it refresh your recollection that the five 


—— ——— — 


major record companies have 60 per cent of the business? 
A Yes. 
I am not--there are very big ones but there ire 
large numbers of others. | 
Q I would like you to assume that the two cent — 
anical rate was a fixed price for all songs and all records. 
In other words, not simply a ceiling price; that 

was the price--2 cents per song per record sold. 
A No, I think that that is the way the legislation 
was but from the early-- i 
Q I am making this up. This is a hypothetical. 
A Sorry. i 
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25 Q I just wanted you to assume this to be the case. 
3 It is not the case. | 
f A All right. 
Q Now, for the present purposes, assume it to be | 
i tru. | 

Now, ths misallocation of resources effects that i 

we discussed in the last series of questions concerning 
today's actual world of mechanicals would be worse under 
- * this hypothetical example because competition would be cut 


off both above ard below the 2 cent level; true? 


A That's right. 


r 


1 Q And there would be no weighted votes at all? 
A Not as between compositions. 


Q Right. 


ml 


A As between records and other-- 


Q Talking about compositions. 3l 


02 


A Within the record area, no. 


3 


Q Would you agree that a 3 cent ceiling--I am drop- 


ping the past hypothetical and we are on something new--woul 


KN 


you agree that a 3 cent ceiling would be better than either 


a 2 cent ceiling or a 2 cent fixed fee? 
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A Yes, sir. 


es 


Q Because this would increase the flexibility withir 


which the publishers and the record companies could bargain? 
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A Yes, sir. i 
Q And it would also increase the size of the 


a. na in which the forces cf the free market will have more 


A Yes, sir. 


=A 


! 

of a chance to prevail? | 
i 

Q And by such means, the true market value of music: 

| 


would have a greater chance of being established tham is 


O 


peesible under today's mechanic. ights system? i 


rA Yes, sir, in musical reproduction, that is cor- 


5 
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t Q I would likeyou to assume that all mechanical 


rights are j oled into a common licensing agency and that 


‘ they are licensed to the record companies on a lump sum 

15 blanket basis. 

i I would like you to further assume that a Federal 

7 commission is authori2ud by Congress to hold hearings and | 
'8 set blanket license fees in We event that the common | 
9 licensing agencies and any record company cannot agree on 

Z the blanket fee. 

2 Further assume that the common licensing agencies | 


to the copyright owner of that song. | 
Purther assume, which I think follows from what 


I've just said, that each use to a record company with a 
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blanket lic^nse is free at the margin to that record 
company. 

THE COURT: You mean it doesn't pay any more for 
doing ic than if it didn't? 

MR. HRUSKA: Exactly, because it has already 
paid the blanket fee. 

THE WITNESS: Right. 

Q Is that system better or worse than a free and 
open market in the licensing of mechanical rights? 

MR. BLUMSTEIN: Could I have that back? There 
sere some hypotheticals, I had some difficulty following it. 

THE COURT: I have some concern, too, about the | 
question itself. If you want to ask whether it accomplished: 
certain things better in another system or have some-- 

MR. HRUSKA: Let me make it more particular. 

THE COURT: Then we will read it back. 

(Record read.) 

MR. HRUSKA: I'll ask specific questions, rather 
than the general question. 

Q "y first specific question is would you agree 
chat in view of the fact that the competitive market was 
not setting the values for each composition, that these 
values would not be the most appropriate values? 

And I harken back in that .unnection, Mr. Nathan, | 
SOUTHERN DISTRIC” COURT REPORTERS 
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co your earlier testimony where you had said that a compe- 
titive market place is the mechanism where values tend to 
be proved over time in the most appropriate manner. 

A Well, there are two parts. First of all, it is 
clear that this system which you postulate would not set 
as between the copyright owner and the record, mechanical 
reproduced record, a price in relation to each product 
that reflects the market. 


That is clearly true. 


This does 1... mean, however, that the price which! 


the consummer might pay, the ultimate user, per record, may 
not reflect the marketplace because the record companies 
themselves could then issue this music which you say at the 
margin is free. They could issue different music items and 
set their prices so they could cover the blanket coverage 
but the price per record would vary, depending on the demand 
and supply. 

So that from tne consumer point of viey, you may 
get this voting process but you would only get it secondaril: 
Q What would the copyright owner see under my 

assumption? Under my assumption he gets 2 cents per song 
per record sold. 
A He would only see that he gets more money when 
more of his records are produced and less money when less of 
SOUTHERN DISTRICT CO. D REFORT ^S 
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his songs appear cn records. 
Q In otLar woi:d3, he would gat votes but they 


wouldn't be weighted votes or he would perceive votes but 


not weightacé votes because there wouldn't be any weighted 


yotes? 

A Tr Cs correct. 

Q r that reason do ycu see a mi Ilocation of re- 
sources crLect in terms of encouragements as between dif- 
ferent types of music? 

A On the supply side you may have a misalioca' ‘on of 
resources but then you would have to weigh that against the 
&alternatives--thatc is, here you nave a benefit in the sense 
of the writer, the copyright owner getting payments in 
relatior to the weighted votes but from an economic-- 

Q Excuse me, sir. I think you may hava misstated 
it. You said the copyright owner would be getting a bsne- 
fit-- 

A No. I said one has to draw the distinction be- 
tween the copyright owner giving up the benefit of being 
paid in relation to weighted votes against the advantage 
of a system whereby he doesn't have to concern himself with 


the negotiation and all the other factors that go on. 
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Q I am asking, though, when I refer to resource 
allocation, I am putting the question in terms of the publi- 
interest. 

Let me back up a little bit and express it 


to you this way, sir. 


The achievement of efficient resource allocation 


is a pullic objective, true? 

A Yes, sir. 

Q It may not be the objective of any ome supplier 
or any one buyer in a market place, in fact, it may be 
against his objectives because he may be one of the people 


whom efficient resource allocation would put out of business, 


the absence, or let me put it this way, 
the inability of the supplier of music to perceive any weigated 
votes under this hypothetical common licensing agency systen 
we have been discussing for mechanical rights, would effect 
a misallocation of resources as among different types of 
msic, true? 

A Not necessarily because -- I have to -- if you 
take only the part, Mr. Hruska, which you have given me, 
namely, the determination of this weighted voting and the 
impact which it has on the source of supply of music, I 
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accept that but I wust say, on the other side of the coir, 
Sir, that the public would have an even worst misallocation 
of music and sources and quality if every writer had to 
spend, and this is a silly observation, I admit, but I am 
giving you an extreme, if every writer had to spend half his 
time in business -- namely, negotiating and checking up | 
on the use of his music and collecting the money and uan- 
euvering the price, so that in a sense you might havea a 
distribution system, sir, that would be a worse allocator 
of use of talent than this other. 

So, you know, again, I am saying it is a 
matter of -- 

THE COURT: It is a net proposition? 


THE WITNESS: It is a aet proposition and this 


is likely tc give you the most desirable allocation and | 
i 


this may give you the worst. It may still be that one would 
tend to give you & better or a more favorable allocation | 
in the public point of view but one can't just take this 
without taking all these factors into account. 

You see, the most competitive sector of our 
economy, as I ses it, is retail establishments. We 
have supermarkets all over the lot and yet, in many ways, 
it is one of the worst allocators of resources because 


it engages in thís loss leader business and if a real 
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economic shopper vanted to practice economic shopping, 
he could go from Safeway to get this, and we have Giant 
Or A & P to get that, and all over the lot. 

Now, from a point of view of weighted votes, thi; 
is the ideal but from the pcint of view oí iessing up | 
our gasoline suppiy or, you know, putting some value on the 
buyers' services, it is a different matter, and all I am 
saying, it is a wary complicated system. 

Q Let's make it a little uncomplicated. 

Do yon think that in the present system of Am- 
ing mechanical rights there is anything messed up ín this | 
market other than the fact that there is a two cent ceiling?! 

Do you find any problem with competition i 
occurring below the two cents? j 


j 
A No, no, I don't. I think it is a very competi- : 


tive and classical. example except for the two cent ceiling. 
Q And you favored the sliminaticn of that ceiling? | 
A I did | 
Q And the oper ing up of the market to competition? | 
A Y: 95 Bif. 
Q And ore of the reasons you favored that was 

to achieve a better resource allocation effect than was 

possible with this arbitrary two cent 0111. 9, true? 
A True, but I díd not favor, for instance, the 
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elimination of publishers, where -- you might have gone 
further and said if you really want to get that weighted 
voting down, waybe you ought to get rid of this inter- 
mediary music publishers, which I certainly wouldn't 
recommend because of the efficiency of that process. 

Q Returning to the last hypothetical example, 
the common licensing agency for mechanical rights licensing 
to record companies on a blanket basis, ĉo you think that 
that system would bo unfair tc some writers and some pub- 
lishers because they could not get more than the three 
cent distribution per son per record soia? 

A Yes, sir. 

Q And do you think it would be unfair to some 
record companies because they couldn't pay less than an 
effective rate of three cents per song per record sold? 

A Yes, sir. 


Q And do you think it would be unfair to the 


suppliers of elements which competed with musical copyrights 


because music mechanical rights would be free at the 
margin to the record companies? 

A I can think of sore. I think by and large the 
inputs of the other items that go into it benefit the 
alternative inputs because of the lack of a marginal cost 
in the selection of the music, but I think it wou! -- I 
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don't know whether it would be unfair. I think it would 
have some distorting impact. 
Q Let me ask you this -- supposing Johnny Green 
quit ASCAP. 
Do you know who Johnny Green is? 
Los, sir. I read his testimony. 
You read his — 
Yes,sir. 
Q Let's assume he quit ASCAP. All the — A 
networks continued operating under a blanket license, | 
all happy as larks, let's assume, under that system, but Mr. 
Green, for some reason —- maybe he was slipping a little ! 
bit -- he quit ASCAP, and then he went around to the producer 
or producers of variety programs and he said to them, "I | 
want to license my music to you, I have Got Body and 
Soul, and I've got these various other standard comporitions 
and I will license it to you for, let's say, $800 a feature | 
use." | 
Do you think Mr. Green has any problems in 
competing against other musical compositions which are 
freely available -- at the margin freely available under the 
ASCAP and BMI blanket licenses? j 
A Certainly. As long as the blanket license 


exists, I agree the network is not going to buy music out- 
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that thoy get uncer the blanket license. 

THE COURT: Of course on this assumption they 
couldn't get it cnder the blanket license, isn't that sime 
In the assumed qvestion with regard to Mr. Green, the ! 

i 


network could not get his music under the blanket license. 


MR. ERUSKA: Could nct get his music, no. Could; 


get anybody else's music. | 
THE WITNESS: You are saying, then, after the 
expiration of the license, at the time he withdraws, then? . 
Q No. I am saying that the -- | 
THE COURT: Yes. Weil, under legal circumstances, 
he withdraws his music, whatever. 
TEE WITNESS: Whatever he can withdraw? 

Q Yes, whenever he can withdraw effectively. 

A Oh, yes. Then of course there is a competitive 
matter that exists, that they are -- but the network is 
making a decision and, economically, that I am paying four 
million or whatever it is to ASCAP for music and the compute} 
runs and ít ís worth this or that and ít makes its choice 
whether now Body and Soul is something it very much wants 
or it uses some alternative choice. 

Of course, this is an economic factor. 


You sey is this disadvantageous or difficult 
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for r. can. mo the oxtent that music is fungible and 


to the tant that they have a blanket license, they are not 


going to pay him. There is no doubt about it. They are 


going to use that which is available under the blanket 
license. 

Q You think there night be some circumstance in 
which they would pay Mr.Green? 

A Oh, yes. 

THE COURT: If we took the classical composers, 
for example, wouldn't you think there might be a chance 
that tho fee would be paid? 

THE WITNESS: That is why I said it is fungible. 
Certainly in the classical aréa there is a lesser degree 
of real substitution. There you do have a far greater -- 

THE COURT: If you want to put on Petruska, you 
put on Petrushka. 

THE WITNESS: That is correct. 

Q And if you want to put on Body and Soul, you 
have got to put on Body and Soul? 

A That is correct. 

Q But Mr. Green would be at a competitive dis- 
advaatage? 

A Oh, he wouldn't be at a competitive dísadvantage, 
if you wanted to put on his song. 
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TEE COURT: If they vanted to. 


TEE WITNESS: Yes. 


(Luncheor recess.) 
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2:00 P.M. 


ROBERT R. NATHAN resumed. 


3 Ap eee 


CROSS-EXAMINATION (continued) 


é | t 
j . BY M R. HRUSKA: : 

i THE COURT: Good afternoon. 

É Q Mr. Nathan, I would like you to assume these 

facts to be true: Assume that all music performance rights, 

[d are pooled together into a common licensing agency and 


licensed to users on a lump sum blanket basis, and assume 


i that a Court is empowered to set blanket license f .5 if 


£- 
— s — — 


= the parties cannot agree on those blanket license fees, 
and assume that the common licensing agency distributes | 
vevenues after expenses at the rate o. $800 for each feature 
use on a television netvork and lower distributions for | 
ether netwo-k uses and uses by other users, that is 
distributes to its members. 
Would that system preclude the determination 
of values ia the most appropriate manner? 


1 MR. BLUMSTEIN: Your Hnnor, what does he mean 


by vaiues? 
MR. HRUSKA: Values of tne copyrights that 
are pooled in the agency. 


You mean the market value, the 


THE COURT: 


‘air value? 
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MR. HRUSKA: zes, preclude the determination 


ofthose values being made in the most appropriate manner. 


THE COURT: 7 is is pretty complicated. Would 
you read me back the or.yinal question, please. 

(Question read.) 

A Well, the most difficult problem I hava with 
this question, of course, is the question of appropriate, 
is the word appropriate. 

If you said would that preclude the setting of 
the prices or market values, if you will, at those levels 
and those patterns and those structures which would derive 
from a direct licensing per composition, en the results 
would not be the same. 

Q And not be as appropriate? 

A Well, the problem with approrpziate in this 
circumstance -~ if you come back to what I said about 
this morning about the private sector and the competition 
and the benefits of competition and the like, I favor 
that, but I also emphasized that the question is one of 
practicality and one of organizational problems d one of 
how one uses his time and how persons engage in making 
economic decisions. 

If all of those were just washed out, then I 


would say that this result would not have the economic 
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characteristics that we normally associate -- I will say 
e conomic benefits that we normally associate with the 
free compet i;e operation. 

Q This system which I described in the hypo- 
thotical example I asked you to assume would be unfair to 
some suppliers, would it, because they couldn't get more 
than the $3007 

A Well, it would be -- it would represent a com- 
promise on that person's part in joining ASCAP, that he 
knows that his feature writing would not yield more than 
$800. This would be a decision he would make in joining 
ASCAP. I would hope that as a member he would manifest 
his views as to whether that $800 is an appropriate or 
whethor it ought to be 1500 scaled down. But these are 
decisions that will be made collectively by the Society and 
not by each individual except insofar as the individual 
has his it rut in as a member and his input in his decision 


whether or not to be a member. 


| 
| 
! 
| 
| 
| 
| 
| 
| 


Q Suppose the individual you are tzlking about 
has no realistic choice but to join ASCAP, do you chink 
under those circumstances a limit on his distribution for 
each use of $800 would be fair .1 the event that in a free 


and competitive market, froe and open market, he could get 
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more than $800? 


A Well, that would have to be balanced off, Mr. 
Hruska, as to what the offsetting cost benefits would 
be in the free and open and competitive market. 
I think in almost every instance, in .conomios, 
we recognize that there are costs in certain institutions, 


channels, relationships, things that we -- things we decide j 


how to do. We know there are costs as well as benefits. 

I think that individual, if he had no choice at 
all, this ig it or nothing, and you forget about even 
writing music, this would be a very seríous constraint. 

I would think that exclusivity of that nature would not 


be very desire. 
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Q Do you know whether a writer of music has any 
realistic choice as to whether or not to join ASCAP or the 


other licensing organization, BMI? He can chose bet wen 


the twc. The question is whether he has any realistic choice; 


of not going into either. 

A He has SESAC, and the representative of SLSAC was 
unhappy yesterday when I referred to SESAC as foreign. 

Q Excuse me. 

Do you know whether SESAC has writer members or 
whether SESAC is exclusively a pubiisher organization? 

A I don't know whether it is exclusive publisher. 

I gather they do handle performance rights mainly in reli- 
gious music. This is what he said. I don't know much 
about SESAC. 

Beyond those, except for a writer not being able 
to directly license his music, I don't know of any other 
choice. I would hope he would not be precluded from direct 
licensing if he "ants that. 

Q Now that you have studied the music industry at 
least in performance rights, Mr. Nathan, would you conclude 
that a writer who did not join either ASCAP or BMI would be 
at a competitive disadvantage? 

A Well, he certainly--certainly if his music is — 
so unique that there isn't substitution music available, he 
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would--he would be at a competitive disadvantage. 

Q Lat's get back to the hypothetical facts which 
I had asked you to assume, and ask you whether that systam in 
unfair to the television network buyer in view of the fact | 
that the buyer cannot pay less than an effective rate of 5800 


a use, feature use. 


MR. BLUMSTEIN: Who is the buyer in this situa- 


COURT: Television network. 
MR. HRUSKA: Yes. 

A I didn't understand that the buyer had anything 
to do with the distribution rate. I thought you said to me 
that the buyer had negotiated a blanket rate which was 
related then to a court decision--subject to court approval 
or disapproval of setting the rate, but the $800 had only 


to do with distribution within the society on performing 


rights, but not the network would pay that $80^ or any fixed! 


reiationship. 
I thought that was the distribution mechanism. 

Q Let me change the facts slightly. Let's assume 
that instead of paying a blanket rate the television network: 
usar does pay $800 for each featuro performance, and that 1. 
the rate negotiated with this common licensing agency. 

Under those circumstances do you think that that 
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is a feir result? 

L3 Weil, this obviously is a different set of 
assumptions. We don't have the blanket license with either 
a fixed amount, fixed proportion. Now we have a negotia- 
tion by categories, let's say feature and others. 


Q Yes. [ 


A No, I really don't think--I don't think this raises 


buying goods and services in our society in very, very sub- 
stantial amount of transactions concerning buying groups 
and not every individual product separately. 
This may be an extreme exam le, but I go and buy ! 
i 
a car. I'm buying a car. I could conceivably go buy four 
wheels and a generator and a distributor and a transmitter. 
TEE COURT: That's what the hi-fi buffs do. 

A A lot of people do that. This then poses a very 
real qvestion, is it unfair to buy an assembled hi-fi set | 
when buying the assembled aggregate doesn't permit you to | 
pay fox one component there of more than the inherent 
limit ky the dealing--dealing with the aggregate? ! 

THE COURT: I'm sorry, gentlemen, to complicate 
life even more than it is already complicated. I wish some-. 


body would define, or both of you would define for me what you 


mean by the use of the word fair and unfair. T would ask 
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Mr. Hruska in the first instance. | 

MR. HRUSKA: I will allow Mr. Nathan to do it i 
if he would like to. 

THE WITNESS: Your Honor, fairness in economics i 
really has no absolute place in economic terms. In economic : 
fairness has to do with opportunity and with the ability 
to determine what one charges and to bargain for what one 
receives relatively freely so that as one makes his decisior 
and takes all factors into account, there is no preclusion 
to a reasonable arrangement being arrived at. 

We never can quite test fairness because to the 
one who likes certain kinds of food, the price can be very 
high and one who hates that kind of food is too expensive 
at ten cents. 


We are dealing now with tastes and subjective 


SS — — — RS aS ee — 


considerations. 

The principal limit is the process and the 
mechanism that permits non-discrimination and real oppor- 
tunity, and that is a limit that is essential in what we 
rejard as fairness in economics. 


THE COURT: Thank you. 
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Q Let's get back to one of these real elements, 
mechanisms. 

We are dealing, then, with a system in which 
music is pooled, a common licensing agency, it licenses on 
a blanket basis and it distributes at $800 and lower rates 
as I previously described. 

Now, does that system preclude efficient resource : 
allocation as between different kinds of musical composi- 
tions? 

A Well, it would not be, I'll take the word--it 
would preclude an allocation of resources as between dif- 
ferent types of music that would be arrived at by pure com- 
petitive pricing of every product. 

Low, how-- 

Q Every song? 

A Every given song. 

Now, how much difference that might be would 
depend on what I call the marginal aspects. We must remem- 
ber that under the present system and the system that 
you have given to me, Mr. Hruska, there would be variable 
pey:*nts with performances. 


Q A payment for a feature use which was different 


from a payment for the background use, yes, that also. But 


number of performances. A man with a hundred feature uses 
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will get more than a man with one. 


We now have two elements. We have a differential ; 
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rate set by different kinds of music and now we also have 
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a different income associated with the quantum use of that 


music. 


—— — 


We do not have, however, a third element, namely, | 


the setting of the--.ne weighting of that quantum by the 


price for each song differently. 


Q We have votes but no weighted votes? 
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A Well, we have classified votes. We have classed 


* 


votes. We have a weight. by clan, feature versus 


Q A feature vote but no weighted feature votes? 
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A We have a partial weighting but not a complexe, 


absolute weighting and how much the differential would be 


from that partial weighted voting to a total is hard to 
tell. 

Q You couldn't tell unless and until you had a con- | 
petitive market in which the weighted votes would be regis- 
tered? 


A That is correct, and you could conceivably do that 
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and you could literally get so much cost in dcing that in 


the total music area that the net would be a lot less than 
1 
1 


the present net and while you would have differences among 
groups--I can introduce another great complication, Mr. Hruska. 
TERN DANN CoUR * SE; 
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M m 


if 1 may say, what if the network shows took 
all the feature songs out of Broadway comedies and that 
happened to be the networks selection, which is fairly manage 


able but the local radio stations become involved in a much 
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bigger repertoire. It is conceivable that the costs 


See. 


Involved in the monitoring, the policing, all the other 
things in the radio stations then — make for a lesser 
net than the others, so that you offset them. 

Q Let's remove radio stations, then, from con- 
sideration and focus entirely on television networks. 


In the distribution of $800 for each feature 
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use, there we would agree, would we not, that the resource 
allocation effect steming from the unweighted votes as it 
were, would not be nearly so desirable from an overall 
economic policy standpoint 2s would be the case if the 
votes were weighted as they would be in a competitive 
market? 

A Well, if I could substitute the word desirable 
to say that in terms of economic determination, that die- 
tribution would be considerably different, I would agree 
that you would have a different weighting and it would be-- 
this system of yours would be less reflective of market- 
place forces than the alternative of price per composition. 


Q Than the alternative of the competitive market- 
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A That's correct, sir. 

Q And in that case, you would not be worried about 
the net being less? 

A Just the net portion, no, not really. 

Q Do you agree with this statement, Mr. Nathan: 

The unrestrained interaction of competitive 
forces will yield the best allocation of our ecc omic 
resources, the lowest prices, tho highest quality and the 
greatest meterial progress, while at the same time provid- 
ing an environment conducive to the preservation of our 
democratic, political and social institutions? 

A Yes, sir. 

Q Yesterday in your testimony you mentioned the 
phrase "Freedom of entry" and I believe you said that the 
present ASCAP system provides freedom of entry. 

Did you mean by that statement the present 
ASCAP system provides freedom of entry into ASCA? or did you. 
mean something beyond that? 

A No. Into ASCAP. 

Q Into ASCAP? 

A Yes. 


Q Now, in normative economic analysis when you use 


the term freedom of entry, don't you normally mean a freedom 


AN AND 2-555; 
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of entry into a competitive marketplace? 
A Frasdom of entry into my productive activity. 


Weil, I use freedom of entry also in terms of unions. I 


:hink fraedom of entry, of the right to join a union without 


realiy discriminatory type predictions is an important ele- 
nent of our system, too, but very, very commonly, because 
this is the mcre common reference, is the f.eedom of entry 
7ery often used, the freedom to enter into an occupation, 
a profession, a production, an enterprise. 

That ís the most common use because it is the 
aosi common application. 

THE COURT: It means more than only legal freedom 
:o enter, doesn't it? It means that you have economic con- 
litions such that there is a realistic possibility of being 
abie to enter and survive. 

THE WITNESS: Well, your Honor, that's true. 
If course, immediately, then, as with almost everything in 
2conomics, it becomes a different meaning in a lifferent 


anvironrent. The freedom of entry into the grocery store 


;»usiness is quite different from freedom of ent-y into the 


mennen 


steel industry, or steel warehousing is quite different from 


asic steel bet it is more than legal, yes, and for instance,. 


A sna 


if you had a preclusive financial market, where the banks 
Jot togethe: and said, we are not going to lend any money 
XX. PUE H COE F 
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to people who are under S'foot 7 and you didn't have any 
law but this would certainly be a preclusion of freedom of 
entry because who starts without any money or at least 
without some loans? 


Very few enterprises. It is a broad meaning, yes 
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Q Here you are describing freedom of entry into this 
ASCAP combination. i 
A That's correct, sir. | 
Q Isn't it also correct that as a practical matter, | 
there is no Freedom to enter? 
MR. BLUMSTEIN: Into what? 
THE COURT:  ASCAP or BMI or SESAC, I take it? 


MR. HRUSKA: Yes, sir. Not SESAC, I think, 


because of the fact that SESAC is a publisher organization. 
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MR. BLUMSTEIN: Wasn't th. astion asked 
and answered already, pur Honor? Couldn't we make some 


progress here? 
THE COUR”: I don't know if we can make pro- 


gress, because I don't know what your definition of progress 


' 
1 


is. 
In any event, I anfetetenit the question ani 
I think the witness -- 
A For all intents and purposes -- 
MISS KEARSE: I just wanted to correct Mr. 


Hruska's statement. 


SESAC does have writers. | 
MR. HRUSKA: Then it is a new development. 


i 
j 
i 
t 


Q You were saying? 

A For al! intents and purposes, with the existence 
of blanket licensing, the buyers will not tend to buy | 
an individual product whenthey have a blanket license 
available unless that product is vary unique. 

Q Now, you described also, yesterday, certain 
advantages as you saw it of the ASCAP system, the present 
ASCAP system. 

THE COURT: May I, before you go on to that, 
I understood the thrust of Mr. Hruska's question and I 


think your ansswer to it was a guarded yes. 
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But, am I correct in understanding, so that we 


get these esoteric concepts properly in focus, that although; 


one might be willing to accept the proposition that real- 


istically a writer is free only to join ALCAP or BMI if he 
t 


wants to sell his music, there is a difference between that 


proposition and the proposition of, let us say -- you used 


i 
l 
i 
the example ebout -- an instrumentality like a trade union 
Which has discriminatory or preclusive rules and what you | 


were trying tc bring out yestorday was not necessarily that ; 
| 
j 
least scncbody in the profession had no obstacie to becoming! 


here wore more choices than ASCAP and BMI, but that at 


members of those organizations, right? ! 

THE WITNESS: Yes, your Honor. That wes my | 
amptasis on the freedom of entry aspect. | 

Q YOu had doscribed yesterday what you believed | 

20 be advantages of the present system. | 

If the prosent system were changed only, only 
0 the extent that the prices charged by ASCAP 20 tele- 
‘vision natworks were negotiated par use prices in the sense 
of let's say $800 for each feature use and lowe: prices for 
other categories of use, which if any of the advantages 
mat you ascribe to the system could not be achieved? 


| 
MR. BLUMSTEIN: Your Honor, I am going to | 
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ject to that question. IS Mr. Hruska talking about 
his per use proposal in this case or about something else? 

MR. HRUSKA: No. So ^thing else. 

MR. BLUMSTEIN: Could you please define the 
something else? 

MR. HRUSKA: I thought I had. | 

THE COURT: I understand the assumed facts but | 
I don't understand the question part of it. 

I understand Mr. Hruska to be asking about a 
situation in which things are exactly as they are except 
that the negotiations between the networks and ASCAP is 
not on a blanket basis but is on what, he used the phrase, 
let's call it per piece basis, for example of $800 for 
each feature use of a song. 


MR. HRUSKA: Per ferformance, I think is the 


THE COURT: That is the set of assumed facts, 
is that correct? 
MR. HRUSKA: Yes. 
THE COURT: What I don't understand is the ques 
that followed the statement of facts. 
Q Which of the advantages that you yesterday 
attributed to the present system could not be achievol, if 


any, under the system I have just outlined. 
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MR. BLUMSTEIN: Your linnc-, my problem is I 
vant to know whether it is clear that under t..s proposed 
now license, with whether the per use or che per ptece rate, 
ASCAP and CTN will do the ligensing, as opposed to direct | 
licensing outside or -- 

MR. HRUSKA: Yes, exactly. 

A In other words, as I understand it, there will 
not bs a blanket license, blanket fee. 
E Q There will not be a blanket fee, but there will 
be blanket access feo, a performance fee. 


A And ^ ^P would continue to handle the distribu- 
tion, the moaitoring, the policing and the like. | 

Q Everything remains the same otherwise, correct? [ 
J N A If they could arrive at a negotiation for a set | 


of rates on different categories, I couldn't see -- I 


— aen 


taink you would have the advantage of the policing, the 
advantage of the central negotiation, the advantage of the | 
monitoring, the advantage of the simplicity and ordefliness : 
" of distribution. | 
The negotiation would be a difficult one becausel 
it would be a negotiation for diverse groups, but I don't 
tnink it would bo beyond manageable levels. 
á | Q Yesterday you described certain non-price 


elements of competition, competition in other than price. 
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A Yes. 


+ 
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Q Do those non-price elements of competition 


+> 


OCC.; in the mechanical rights field, above the two cent 
ceiling? 


> 
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Mt. BLUMSTEIN: Your Honor, on direct, I don't 


ww 


think I asked a single question about the mechanical rights 


field. We spent a good deal of time on it this morning. 
Could we stick to the direct examination. 

MR.HRUSKA: This is probably the last question 
I wiil have on mechanical rights. 

THE COURT: I am glad to hear that, Mr. Hruska. 
But, Mr. Blumstein, I don't think the questions should be 
asked on cross-examination based solely whether you asked 
questions about mechanical rights, but whether questions 
¿bout mechanical rights will cast light on the witness' 
views in regard to the performance rights and I think they 
ch occesion do. 

Do you wart to repeat the question, please? 

(Question read.) 

A Well, certainly the quality of music wonld 

affect tre quantity of record printings and sale above the 


two cent -- which otherwise would be salable above tha 


—— — 2 — 


21. 


two cents. 
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Q Competition between copyright proprietors? 
A Copyright proprietors -- well, one of the non- 


price competitive elements is the promotional task and 


I certainly think that the publishers would be at least 


as aggressive in their pursuit of the use of music a“, that 
two cent fixed rate or ceiling rate as they would for music 
fox which prices had been bargained below it. 

As 2 matter of fact, they might be more aggress 
because if I had a hit song and I thought Y could get more 
than two cents, but the law precluded me from gc ing above 
two cents, I would try to g-t the maximum , maximum to use 
sc that my income would be greater. 

I think T would put a greater effort because I 
think I would have more responsiveness through my promoti 
efforts because the orice is flat. 


I can't think at the moment of other elements 


non-price. 


ED gom C 


=< — 
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Q I may be wrong. Mr. Nathan, but I believe yester- 
day you stated or at least implied that in the music per- | 
formance rights field price competition was not the 
only or, indeed, tie most important determinant of whether 
or not compatition occurred. 

Do you recall that? 
A Yes, I recall. I don't remember my exact 


worüs,but I recall that discussion. 


price elements which you felt in performance rights were 


Q You pointed in that connection to these non- 
Í 


a more important determinant as to whether or nct eae 
occurred. 

A Could you refresh my memory as to what some 
of those elements were I mentioned. I have been through - 

Q fhe only one I could figure out, sir, was the | 
one ¿bout copyright proprietors, inthe sense of exploiting 
their products, competing on a product level rather then 
on a price level or product quality level rather than 4 pri 
level. 

A Yes. 

Q Since those non-price or that non-price area 
of competition exists in mechanical rights above the two 
cents ceiling and since you advocated to the Congress that 
that ceiling ought to be removed sothat the price element 
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aspect of competition couid be iajected into that market, 
ho do you rgconciie that with your testimony that it is 
wore important in the performance rights field that these 
non-price elements are a more important deterninant in 
the performanca rights field? 

A In the first place, I would like to state 
very strongly that I see the negotiating process, the 
chennels, the arrangements dealing with mechanical reproduc- | 
tion of music as on tne whole relatively simple. You have | 
& Set of publishers who represent a very large number of 
writers who ars negotiating freely with a five big, let us 
say, recording companies. 

Q And hundreds of others. 

` And hunéreds of ofhers. It is a one shot 
operation. Say make the negotiation, they set the rates, 
1-3/4 cents, 1-1/2 cants, you have Bconomy Records, you 


kave “1 cord of the Month Clubs „ 211 kinds of variations 


| 
and this is a simpie negotiation that ís pretty much defined 


aad corcluded at one point. 
The rssuit is that straight price competition 
at thai particular vea makes a great deal of sense. 
As we ccme down to rusic performance rights, 
we have here a whole variety of arrangements, and again I 
have to distinguish -- I will distinguish the networks 
RTT NERN DISTRICT COUT REPCCTESS 
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bacause as I have said yesterday and this morning, I 
think that moving to a direct licensing with all of the - 
variations you want, going right down to per song is; in my 


judgment, manageable. But when you move away from the i 


in b el 
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TL 


televisicn networks, the complexity, the multiplicity, of 


E 
woot 


arrangements is so great that these othar factors cone 


into being and these otier factors than pure price compati- 
tion, namely, the arrangements and the mechanisms and the . 


= 


relief of the writer from concern about economic matters 


— 
— 


and following up and feeling concern whether he is getting 


paid or not getting paid. All these elements enter into 


rere: 


the relationship which just do not get involved in the 


——— ————— S A D A A A 


mechanical reproduction negotiation. 

Q But in determining whether or not competition  : 
is occurring in a sense meaningful to normative economic 
objectives in the television network field, would you here 
agree that ths existence or non-existence of price competi- | 
tion is quite important and determinative? 


A I think it is an important factor generally. 


—— — 


There is no doubt about that. 


Q And determinant as opposed to the field outside | 


of tho television network area? 
A See, if I may, I didn't go into this before, 


Mr. Hruska, but when you are dealing with music performance 
SOUTHERN DISTRICT COURT REPORTE 
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gab Nathan-cross 4037 
rights, you have an inter-relationship of different -- 
let's call it modes or paths of music use that all have 
an impact. 

What happens with music use on television 
can very importantly affect what happens to its records 
sales. What happens to its records sales can have an 
important impact on whether the radio stations play it or 
mot, whether the radio station may come back and have an 
impact elsewhere. 

What one has is a complexity on the -- even 
on the user's side which makes the price element less 
definitively identifiable in the network decision than if 
it were a specific evont in and of itself. 

Just as an example, I can envisage -- if you 
get your direct licensing, which is what is being proposed 
here, it is entirely conceivable that some publishe-. or 
writers may be willing to make music available to the ne 
on a very low, by any standard rate, just to get the 
if that writer has a conviction that the exposure by 
Carol Burnett will so excite the listener that they will 
just all run out the next morning and get records and want 
to call their disk jockies and saw, get it for me. Hero 


M qe OE: Hn OE PDA PRU ee UE 


shadows that price in that negotiation with the network. 
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That is why I emphasize the complexity of it. 
I want to get to that subject in a moment. 
A All right. 
Q I don't want to lose this particular point. 
Lat me rephrase the question this way. Do you agree, Mr. 
Nathan, that what you said yesterday regarding whether or 
not a price competition was a determinant as to whether 
or not competition was occurring in a market has no 
application to the licensing of music performance rights 


j 

| 

| 

i 

| 

to television networks? | 
A No, sir, I wouldn't go so far as to say did 


role and it is not a determinant at all. It has an element | 
of consideration just as it has in the blanket licensing. 

Q I am afraid I have not made myself clear. Let 
try agaín. 


You made a statement yesterday, Mr. Nathan, 


that price competition is not a determinant of whether 
competition ís occurring. 
MR. HRUSKA: Rather than hold up on ít now, I 
will pull it out later and do it. 
THE COURT: All right. 
Q —— . — eA 
records. 


Do you have any evidence that you could cite at 
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the moment to indicate that a television network performance, 


of a song will increase the sales of the phonograph records 
of that song? 

A No,I have no direct evidence. I ran across 
that in the testimony as I read, but I have no evidence 
myself, sir. 

Q Did you ever hear of a man named Walter Dean? 

A Yes. 


Q Did you read his evidence, his testimony? 


A I did get a summation of that from my associate. 


I didn't read itmyself. 

Q You made no study of the impact on sales of 
phonograph records in the stores of any television network 
performance? 

A No, sir. 

Q Do you have any evidence to indicate that a 
television network performance will increase the sale of 
the sheet music? 

A I have no evidence. 

Or movie rights? 
No such evidence. 
And you have never made any studies of either 


No, sir. 
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Q Are you aware of the fact that musical compositi 
are generally popularized by radio station use before they 
oven reach television network use? 

A It wouldn't surprise me in view of the multi- 
plicity of radio stations and tv, very large number of 


hours that they devote to music use. 


Q. Are you aware of tho fact that one television 
network feature performance of a song will frequently deter 
future television performance of the same song? 

A Yes,I would expect that and I read it. Networks 
don't like to have people believe that they are just adop 
the same songs the same week, the same kind of singer as 
another network has. It would lose some sense of 
distinction for them. 
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Q Do you know how many times during the course of, 


say, the last year or during the course of any period of 
which you have knowledge, there was a feature performance 
of a published composition on a CTN program that was not 
already a standerd composition--you know what I mean by 
standard? 

A Yes. 

Q --or a song that was at or near the peak of its 
popularity, in othez words, on the charts? 

A I don't know. 

2 All right. I think perhaps there are a couple 
ef propositions on which we can agree or at least let's 
try to. 

Do you agree, Mr. Nathan, that the market for the 
licensing of performance rights to television networks will 
function perfectly adequately if ASCAP and BMI got out of 
that market? 

A Can I have that first part of that read? 

(Question read.) 

A Well, again I have trouble with the words per- 
fectly adequate. I think the market would function if 
BMI and ASCAP were not even in existence, just disappeared. 
But this does raise questions of the mechanics of channels 
for use. 
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Of course, if BMI and ASCAP stayed in existence | 
for all other purposes, namely, local television and the i 
like, it is possible that this program--thís proposal ín your 
limits of per use licensing might make available to the in- 
dividual writers or the publishers and to the television 
networks whatever expediting mechanisms they have. I think 
it could function. I think that market could function. 

MR. HRUSKA: could you read back the last three 
sentences of that answer. 

(Answer read.) 

Q You gave certain testimony, Mr. Nathan, about 
bargaining power, bargaining power of the producer of a 
television program on the oue hand and the proprietor of a 
copyright or the composer of music written for television 
on the other hand. 

A Yes. 

Q That is what I would like to explore at the mo- 
ment with you. 

I would like to start with publishers. 
I would like to take a common situation. A 
published song is selected by a producer for & production 


number, and I would like .o list a number of factors and I 


— — — — ——— 


would líke to ask you as to each such factor whether you think 


it falls on the producers side of the bargainiag power scale | 
| 
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or on the copyright proprietor's side or the publisher's 
side. 

THE COURT: You mean more faborable when you say 
on one síde or the other? 

MR. HRUSKA: Precisely. 

Q The first fact for that kind of springs to my 
mind is that the song is copyrichted and it has some dif- 
ference from other songs. 

MR. TOPKIS: Those are two factors. 

THE COURT: It has to have some difference to be 
copyrighted. 

MR. HRUSKA: Exactly. 

MR. TOPKIS: No, sir. 

Learned Hand once observes. if something-- 

THE COURT: All right. 

A Obviously if the music ‘= not copyrighted, the 
writer who comes and offers something that is copyrighted 
is in a weak position. He has his own product and nobody c 
use it who doesn't negotiate and pay him. 

So he is coming as a seller of his own product 
and, therefore, he has strength because it is his own pro- 


duct. 


THE COURT: On the system we are going on, that 


is on the side of the vriter. 
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Q "hat is on the side of the copyright proprietor, 
is that right, Mr. Nathan? 

A Yes, sir. 

Q Here, of course, we are dealing with copyright 
proprietors who are publishers because we are talking 
ebout published music. 

A Yes. 

Q All right. 

The composition selected is likely to be a stand- | 
ard or a song at or near the peak of its popularity so that | 
it would have had a demonstrated record of publishing 
&cceptance. 

Is that a factor which falls on the publisher's 


side? 


A If it is at the peak of its popularity, I think 


this is a strong point from the Seller's side. 


Q How about if it is a standard? 


A I think it is a very strong point on the seller's 


Q By the time che producer contacts the publisher, 
the producer will already have invested a substantial 
amount of time in formulating the aid for the production 
number for which the song has been chosen and for the proces 
cf selecting the particular song. 
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On which side of the scale does that factor fall? 

A If heputs in a lot of time and spends a lot of 
tiae preparing just for the use of that song and he cannot 
use his arranged activities and other songs, he would be at 
a disadvantage and the writer would be ín an advantage. 

I suspect an economic producer would consider 
alternative possibilities as well as have in mind what he 
might pay. 

Q That wasn't my question, Mr. Nathan. My ques- 
tion was not the ex:remes, did not encompass either of the 
extremes you mentioned, but was really in the middle. 

Let me repeat it so it is quite clear. 

By the time the producer contacts the publisher 
he will have already invested a substantial amount of time 
in formulating the idea for the production number for which 
the song has been chosen and in the process of selecting 
the particular song. Do not factom into your consideration 
of whether this falls on the buyer's side or the seller's 
side of the bargaining powers scale that the producer 
has no other ch. ce of production -— or no other song 
choice, just take the hypothetical as I gave it to you. 

A If you give me the hypothetical that the producer 
has no other song choice-- 

Q No, exclude that. 
SOUTHERN DISTRICT COURT REFORTERS 
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THE COURT: He just says he spent a lot of time 
and effort. 


Apparently it is not irreversible. 


TIE WITNESS: Not irreversible anc not necessarily 


known how auch is by the writer. 

Q Take that as a factor. Which side of the scale 
does it fall? 

A It may fall slightly on the seller's side. 

THE COURT: I suppose there may be some other 
factor that does not fall on either side? 

A Yes. 

THE COURT: Or fall equally favorable to both? 

THE WITNESS: Yes, and also it depends on--one 
has to say when it is favorable or unfavorable--in relation 
to what price? 

THE COURT: I take it from the interchange so 
fer there's an implied definition of favorable meaning that 
that factor puts whoever it is you say it favors in » more 
favorable bargaining position than he would be if thet 
factor didn't exist. 

THE WITNESS: Or than he otherwise would be. 

MR. HRUSKA; I don't ,.rceive a distinction 
of what you said and what his Honor said. 

THE WITNESS: If the producer were to bargain 
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before he Las put in all this money relative to--as I say, 
that advantage would change if the circumstances were dif- 
ferent. 

I'm not talking about the producer here and the 
writer there and who has the relative advantage, but the wri 


at one point will be less advantaged than he himself wiil 


88 — FF ————L— 


be at another point. 
THE COURT: I understand what you mean. 
Q The next factor, Mr. Nathan, since the other limitis 
of the production number cannot be acquired until — 
rights to the song are licensed and since the entire pro- 
duction schedule for the program is axceedingly short, the 
producer is un je a considerable time pressure to close the 
transaction. 
Which side of the scale does that factor fall on? 
A Obviously whenever anybody is under the time 
pressure to close, and all other things being equal will 
give the advantage to the other side, all other things 


being equal. 
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in the transaction will substantially diminish the possi- 
bility of another network use of that song for some consider- 


able period of time. 


| 
i 
| 
| 
A The advantage is on the producer's side. | 
Q Excuse me? | 
A The advantage is on the producer's side. | 
Q Here you think this is a factor which is on the | 


producer's side of a-- 


A If I understand you right, that there will not 


be a fvrther use of that composition-- 


l gbe 1 Nathan - cross 4048 | 
2 Q Next factor--the particular network use involved 
í 
lishing corporatico, who are in the process of negotiating 
| for performance rights to this composition, if they include 
t 


| 
! 
| 
| 
Q No, no. If this producer ed this music pub- | 
that negotiation and the producer goes ahead and uses the | 
use of that same song on, let's say, the Julie Andrews Show, 
and other television network prime time variety programs for 
some considerable period of time. 

Does that factor fall on the producer's side of 
the bargaining power scale or on the side of the music 


i7 let us say, on the Carol Burnet Show, that will deter future 
publishing corporation: 
i 


A I can't answer that . I would have to balance 


= 


by your giving me a set of probabilities in terms of the 
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jbe 2 Nathan - cross 
alternative uses by the seller of the music. 

Q Let's say the probabilities are 80 per cent that 
that use on the Carol Burnet Show would deter a use which 
otherwise would have occurred on all other network prime 
time variety programs for six weeks. 

Is that specific enough? 
P Yes, that is specific enough. 80 per cent pre- 


clusion for six weeks. 


^ 4 » 
JOSS TES lA ATE Ret PTR ee... 


THE COURT: Is that the same as a hundred per 


were o 


cent for 4.8 weeks. 


a 


A No, that would be over six, ycur Ilonor. Well, 


* Sacer: 


4, it would be--that's correct.  Well-- 


* 
i 


Q The question is simply whicL side of the scale d 
that factor fall on. 

A Well, I think the degree on either side is so 
subjective as one--one is bound to think subjectively if 
his alternatives in the weeks you have given are fact. If 
the man knew that he had only an 80 per cent chance of using 
it in the next six weeks, I think he would have an advantaget- 

Q His chances of having it used in the next six 
weeks have gone down 80 per cent? 

A That's 20 per cent residual. 

Then I think probably I would say it would be 


with the seller in that negotiation, slightly. 
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Q I would iike you to take another common situa- i 
t: on and that is a song selected by a performer either for | 
a production number or for a non-production solo. | 

Now, if the song is selected for a production | 

number, I take it you would agree that all the factors which | 
wa had or which we have just gone through with respect to the 
straight production number that would fall on the sellers 
side of the scale, would, in this situation, also fall on | 
the sellers side of the scale. 

A Yes. 

Q And would you agree that there is an additional 


factor in this circumstance that would also fall on the 


seller's side of the scale, namely, that if the producer is 


he will run some risk of losing that performer? 
A Well, there would be a remote risk as I read it. 


But I must say in the bargaining here, there is one tre- 


! 
| 
| 
| 
unable tc license the music selected by the performer, that | 
| 


rendous advantage that falls with the producer in this aspec 
and that is that he krows about this star performer and 
what that star performer wants but presumably the publisher 
coesn't. 
THE COURT: That's true of many of the factors. 
THE WITNESS: I think they don't know wbat--you 
see, this is one of the problems of these hypotheticals. If 
SOUTHERN DISTRICT COURT ?EPOR . cR: 
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each one knew then I think the way I've expressed it would 
be the right one. 

Sure, if I were a publisher and I knew that 
Carol Burnet-- 


4 


THE COURT: It is iike the puzzel with the people 
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that have the marks on their forehead, you don't know who 


ICTU 


has the mark. 
A That's right. You don't know who--but I think that 
a lot of these must be predicated on assumption of full , 
knowledge. 
Q Well, let us assume that-- 
THE COURT: Can we assume in another ten sisétéet : 
MR. HRUSKA: Surely. 
(Recess.) 
Q I believe you said befcre the break, Mr. Nathan, 


that 211 those factors that we had discussed back on the 


music publisher's side of the bargaining scale would con- 


tinue to reside there only if the rusic publisher knew about 


them, was aware of them. i 


A Yes. I assumed equal awareness. 


Oe, SRB + SSSI RT TO RT SES EEA 


Q To the extent that these are factors that are 


m 


favorable and contribute to the bargaining power of the 


we 


music publisher, don't you think that the music publisher 


mem. A. wy 


will make it his business to find out about whether those 


r. PBI 
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| factors are applicable to the particular transaction on 
which he's been called by the producer? 
A To the extent that he can and he is an astute 
and effective business operator, he would make an attempt to 
learn all of this. 
Oc course, I think everybody in bargaining tries 


to know everything he can about all the situations so that 
| he can manouvre and arrange and massage the negotiation to 


0 his advantage. 


T Q Right, and take advantage of whatever bargaining 


^" 


power he possesses in a given set of circumstances. 
Q Did you read the testimony of Alberman and 


| Marion Mingle regarding the dynamics of bargaining for 


10 
is 
B motion picture performance and synch rights? 

2 i A I did not; I'm sorry. 

Q Do you know, independent of whether or not you 
read that, do you know whether in those negotiations for 
movie rights the publishers, A, do inquire into the type of 
use for which ċhe music is being licensed, who will perform 
it, the circumstances surrouné‘ng the performance, its 


importance to the film, the kind of film it is, et cetera? 


A I would assume they would inquire and try to 


| A Right. That's the gane. 
r 
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Q Aud do you know whether or not they are success- 
ful in learning those things in those transactions? 
EY I really don't know. I have no reason to judge 


either way and if they ape successful, I would accept that. 


Q You take au astute businessman like Mr. Chíantia- 


you reed his testimony, I tuke it? 

A Yes. 

Q Based upon whatever you could divine regarding 
Mr. Chiantia's attitudes and business acumen from that 
testimony, what do vou think his reaction would be in the 
case in which he asked a producer of let us say the Carol 
Burnett Show about facts concerning a particular use under 
consideration and that producer lied to him, told kim the 
Music was going to be used in some minor way and it latci 
turned out that the music was used in a very major way on 
program. 

MR. BLUMSTEIN: I can understand where this 
would de a proper question to Mr. chiantia but I don't 
understand how Mr. Nathan can answer it. 

THE COURT: I sustain the objection. I think 
my guess would be as good as Mr. Nathan's, with ali due 


respect, having heard Mr. Chianti: and so on. 
Q Now, we were also talking before the break 


abcut a situation in which a performer on a television 
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network variety program had selected a composition for 
his own performance on the program. 

Have you nade any study concerning the extent 
to which performers' willingness to appear on tel:vision 
network programs depends upon their ability to sing the 
songs that they want to sing? 

A No, sir. 
Q Any Study to determine the extent of other 


opportunities available to such performers? That is oppor- 


cT mE • . IIS ²:i2 u PEE Uc ES ena rt 2925! 


tunities outside of the particular program on which he has 
been asked to appear? 


THE COURT: You menn the extent to which a 


performer would have another opportunity to appear on another, 


show if he couldn't get the song he wanted on Show Number 1? | 
MR. HRUSKA: In another program, at a club in 

Las Vegas, in a movie, any other opportunities that might 

b be available to performers of that stature. 

THE WITNESS: I have no basis for judgment 

in that respect. 

Q Have you made aay study of the importance of 
particular performers, stars of a musical variety program 
or guest stars to the commercial success of the prcgram? 


A I have not made a study of that nature, nc, sir. 
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Q Any study regarding the extent of competition 


among prođucers of network programs for the services of 


—————— —— —À—— ——* 


suci star performers or guest star performers? 

A I have not made such 4 study. 

0 I would like tc take another example and this 
one would pertain to a published musical composition 
selected for background use on a television program and 


I wouid like to name a number of factors and have you 


— oe „44 - 


deterriae, sir, if you can which side of the bargaining 
power scale the factors fall. 

A Could I ask, is that background not prepared 
for that specific program? 

Q Precisely, yes. This would be a previously 
published piece of music which the producer of the particular| 
television program wants to use on the program as background, | 


rather than feature. 


Now, wa start again with the fact that the song 
is copyrighted and let's assume it is different from all 
other songs. I take it you would agree that this is a 


factor whish falls on the publisher's side of the scale? 


a Yes. He is only or» that has product co offe 
Q And the second factor is that the song will be 


a stanjard compogitior. recognizt2le to the audience. 
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Is thís a factor which falls on the publisher's 
side o: the scale? 
7. Certainiy it adds to the bargaining power of 
the copyright owner. 


Q The third factor -- the song will not have been 


chosen unless it is particularly descriptive, uniquely 


descriptive of a certain time or place or mood or identifies 
a person so that a relatively narrow range of substitutes | 
are available to perform that job? i | 
A Yes, well, if I think -- I think if the copyright, 

owner knows that, he would be at an advantage. 

THE COURT: Well, with some kind of music he 
would be likely to know it, wouldn't he, if it is Yankee Doodje 
Dandy o: something? 

THR WITNESS: If he knew what the show was, yes, 
sir, what the nature of the program on which it was going 
to be used, he would know, yes, sir. 

THE COURT: I should think there would be some 
essumpt.on that the music would be likely to be, to 
Fave sorie unique characteristics for which it was chosen? 

THE WITNESS: But I think, you see, I suspect -- 

THE COURT: Would you agree that that uniqueness 
is something else again? 

THE WITNESS: That :s the question of degree. 


SOUTHERH DISTRICT COURT REPORTERS 
UNITZO STATES CCURT HOUSE 


4657 
jbb-5 Nathan-cross 


it were a patriotic or a show that had a patriotic theme 


with patriotic music, but the song, Yankee Doodle Dandy-- 


Johnny Jones, would be an important one, but it wouldn't 


be nearly as unique, if it were -- if he knew that it was 
a show in which that particular instance in George M. 
Cohan were a factor and he knew he really had a unique 
product. 

But if it was just a patriotic song, he would 
consider, what is my bargaining strength, and use the most 
he had and I think he would have considerable bargaining 


strength if it was urique. 
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Q To follow this line a bit nore, if a ema 
producer told a music publisher: I want to use Moon 
Over Miami as a background, in a background use -- | 
A I think he would assume that is a song about | 
Miami and he would -- 
THE COURT: Ora —PÜ scene. 
A I suppose Miami has advantages in moonlight over 


someother place. 


any evidence to the effect that tho producer's bargaining 
power would be higher than mat of the publisher in a direct 
licensing situation? 

A Evidence? 

2 Yes. 

X No, I can cite no evidence. I am not far liar 
with the details of negotiations. I can give an economic 
view o: that situation, bat I have no evidence about speci- 


fic bargaining at all between a pr: iucer and a publisher 


Q With respect to published music, can you cite 


on published masic under a direct license arrangement. 

As a matter of fact, up to now there has been 
so little or nil direct licensinc, I don't know who would 
haye that evidence. 


* 


2 I would lixe to turn now to music written for 
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gab-2 Nathan-cross 
the program. 

Have you read the testimony in this case 
regarding the special skills required for the writing of 
such music on cue and in the limited amount of time avail- 


able? 


| 
| 
| 
| 


THE COURT:Do you want to refer to somebody's 
testimony in partícuiar? 

MR. HRUSKA: les, your Honor. I would refer to | 
the testimony of Bob WRight, Duke Vincent and C ge Sunga. 


Also I believe the point was covered by Mr. Segelstein. I | 


am informed that that is it. 
MR. BLUMSTEIN: Can I hear the question again? | 
(Question read.) 
MR. BLUMSTEIN: Are you referring, Mr.Hruska, 
to variety programs or to the film series? 
MR. HRUSKA: What I am referring to, your 
Honor, is music written for either and both variety — 
and film series. 
I believe the record reflects the fact that 
some of this music is written, in effect, before the season,| 


theme music, and as the season hes been going the composers 


upon to write music within short periods of time on cue 
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| 


to fit certain moods, dramatic events that are o be shown | 
on the program. | 
THE COURT: I understand. I don't know | 
waeth c you feel that is not a frir characterization of | 
the »svidence. I can't recall tue details of it. Let's | 
proceed on the assumption that it is a reasonable — 
ization and subject to cornection. The first cuestion is 
whether Mr. Nathan has reed the testimony relating to all 
that. 
MR. HRUSKA: Fight. 
A I did not personally. My senior associate did. 
We discussed it. I don't recail the detailsof it. 
Q So you don't personally know the degree to 
which the skills required to write music for television 
prog):aas are highly special skills? 
A Well, I did get that feelirg cut of Mr. Dann's 


and Mr. Shulman's testimony, certainly the number of such 


good idea who the people are and what they can do and 
how they can hire and things of that rature. 
Q Do you know how limited that number ist 


A I read somewhere where it may be a couple of 


i 
| 
| 
writers are not unlimited. These producers have a pretty | 
| 
| 
j 
| 
| 
| 
| 


hundred really able people. 


Q Where did you read that. .‘x? 
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A I think that was in Mr. Dann's testimon . 
That is a recoliection I hage. My memory could == * ^g. 
Q I believe it is, but the record will .'ow 
whicn of us is correct on that. 
A Sure. 
THE COURT: i didn't understand from what you j 


said whether you disagreed. 


r or ae Te CC. 


MR. HRUSKA: Yes, I disagree. I think the 


err 


number is probably on the down side of 40 rather than 


anywnere close to 100. I am quite sure that the record 


Sart AIEO Tace o 


does not indicate a number as large as 100. 
MR. TOPKIS: Is it being suggested to the 
witness now that there are only 40 people -- 
THE COURT: Ne. 
MR. HRUSKA: No, I am simply aüswering his 
Honors question. 
Q Have you made any study regat. ig the extent 


of the competition among producers of network television 


. 5 


programs for the services of suck composers? 


A No,I have not made a study of that. 
Q Are you aware of the cange of payments made 


to such composers over and above their ASCAP or BMI 
distributions? 
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A I have again in testimony seen fi: res ranging 
from $1500 to $4000, as I recall ee figures for back- 
ground and theme music. I have made no study. I can't 


tell you the distribution or the concentration or the 


Q Do you recall the testimony of Mr. Green that 
the amount that he receivei in ASCAP distributions was 
even larger, and I think he mid considerably larger han 


the amounts he received from the producer? 


average or the method. 


A Yes, I recall that. 

Q Do payments of that magnitude of these composers 
indicate to vou that the bargaining power of television 
producers is higher than that of the Composers of original 
music for television? 

A Well, youmean just on those figures? 

Q Yes. 

A No, I don't think they indicate to me one way 
or the other where the bargaining strencth lies. 

Q They don't indicate to you, do they, that the 
composers of such music are at the mercy of the television 
producers? 

A No, I don't think those figures indicate that 
either one is at the mercy of the other. 


0 It looks like a pretty even match to yov? 
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A I am sure these figures are arrived at through 
bargaining and that one person writes the background 
or theme music for a production and he gets $2250, at 
have arrived at it, the one having the money and the other 
having the talent, and this has been a bargained level. 
THE COURT: I suppose there would be a price 
level at which you might conclude that the composer was 


. TTT 
: 
R 
8 
Re 


| 
| 
. 


at the mercy of the producer if he go> five dollars for 


writing -- 
THE WITNESS: Yes. 
THE COURT: Or íf he got $500,000 you would 
it was the other way around, is that right? 
c t. 


| 
1 
i 
i 
| 


THE WITNESS: Yes, I think that is quite ri 


^ 


i = 2 : . 
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I saw nothing in the testimony that I read that would 
indicate that the writers hàve a feeling that they are 
being reduced! to nil reward for their talents nor, on the 


other hand, any evidence as I read it that the producers | 
were being held up in any degree by this writing cost. 

Q ——— 
from licensing television networks. i 
those circumstances the prođucers of television programs 
would have any more bargaining power than they nov possess 


in their dealings with composers of original televisicn 


W> 
L 
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| 
| 
A The bargaining would be pretty much the same, | 
but if my assumption, Mr. Hruska, is correct, that the 
budget of the producers or packagers, including the 
ance rights costs were less than it now is, they would, 
in a sense, have more bargaining power because the writer 


able and that he stays with what he regards as a price 


| 
| 
F 
| 


derived from arms’ length bargaining, what he thinks his music 
is worth is not going to result in a contract, then he is | 
at a disadvantage. In other words, if I am bargaining 

with you on a cartain product or a certain performance 

and we are able to arrive at a level of writing price 

you know and I know that there is this souros of revenue 

out here in the blue from ASCAP for our performance rights, 

I don't mean that that writing negotiation is insignificant 
but it doesn't take on the critical nature that would resul 
if you and I were bargaining and I knew that that was gone 


and I had to now bargain with you, am I also knew that you 


of purposes. 
relative to mine as the publisher. 
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Q If what ycu just said is true, Mr. Nathan, why 


—À 


doesn't the CBS televisior Network reduce the budgets of the | 


Producers of these programs now to engage such bargaining 


strength? 
A I'm afraid I didn't make myself clear. I said 
that the--well, let mə put it another way. 
In my judgment the network is todày providing 
a budget for the producer which they regard as the minimum 


needed by the producer to get the writing done. 


— —— — —nU — —— 


Q To get the writing done at what level, what 
quality level? 

A Well, undoubtedly that's a bargaining now between 
the producer and the television network, and the televsion 
network says to the producer: Now, you give me a gcod show, 
but here is the money, and the budget is as low as they can 
bargain between them. 

That's bargaining, too. 

Q Do you think the television network has an intere 
in the quality of that program? 

A Oh, they certainly do have an interest in the 
quality of the program. 

Q Do you think that they will run any substantial 
risk in impairing the quality of that program and, therefore, 


the ratings of that program for the sake of saving, let's 
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rr ae 


say, a few hundred or even a few thousand dollars on the 


music written for that program? 
A Well, there are two observations I would make 
on that point, Mr. Hruska. 
One, that there has been a reduction in the use 
of music. Whether that is attributable to this sort of 


weighted voting that we talked — before or whether it is: 
attributable to the decision of the networks, it is hard 
to tell. I happen to be a little bit familiar with the audi 
on the ecess--the prime time excess rule with the increased 
program control by the networks, the three networks, 180 
there is < real limit of strength there-- $ 

MR. HRUSKA: I move to strike this, your Honor. ; 
I think it is off the question and I think it is — 
If we start going into alleged control, I think we have got | 


a big evidentiary question to resolve. 


(Question read.) 


! 

i 

THE COURT: Will you read me back the question. | 
! 

| 


THE COURT: I will sustain your motion to strike 
on the grounds that Mr. Nathan's very interesting discourse 
didn't seem to me to be answering the question. | 

Would you direct your attention specifically to 
the question, Mr. Nathan. | 


A The question as I understood it, with the re- 
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reading, is whether the network would risk the rating for 
the saving of a few hundred or a few thousand dollars. I'm 
sure that the network from an economic point of view would 
seek to maintain the highest possible rating, but it is 


equally true that on the other side of the coin it is seekin 


` ' ^ " ~=. 
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to save the maximum it can, and also one has to judge rating 
in relation to the competition among programs. 

THE COURT: I take it also that it is a possi- 
bility of your believing that you could have, let's say, a 
less expensive song without risking the quality of the 
gram? 

Mr. Hruska assumes reasonably in his own question 
there's a risk involved. There must also be situations 
which there would probably not be any serious risk. 

THE WITNESS: Your Honor, the basic implication 
of this reduction of the cost in performance rights has 
implicit a question for the networks with respect to the 
quantity of music used as well as to the selection of music 
in relation to its cost. 

If you are going to try and save money on music, 
which appears to be the objective clearly here--to me it appears 
clear--then you are going to have a reduction in quantity of 
music involved or you are going to have to lower your price, 
which I would think would have a margínal impact on quality. 
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Q Mr. Nathan, if writers of music written for | 
television programs would in a direct licensing work for less 


money than the current payment is they receive from pro- 


| 
ducers and their ASCAP performance credits, why don't they | 
do so now? | 

A Well, first of all, there is a--there is an over- | 
all negotiation. The ASCAP and the BMI negotiations with | 
the network have the optimization of the income of the 
membership. They are going to bargain as effectively as 
they can to get the optimum maximum level of income that 
they .an through the negotiation with their members. 

I'm not certain th t the individuals would work 


for less if there were real bargaining. 


One of the major concerns i have in trying to 


envisage this direct licensing has to do with the relative | 
strength on the two sides of the bargaining table, with CTN 
on one side and the individual publishers and writers on the 
other. 
Q You think now then that the prices being paid to 
these writers, both directly by the producer and through 
the ASCAP distribution system, are higher than the compe- 
títive equilibrium price? 
A Not necessarily. I'm not at all certain that 


they are because we really don't have a basis, Mr. Hruska, 


judge what would happen. I'm concerned about the bargaining 
SOUTHERN DISTRICT COURT REPORTERS 
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strengths, but it is entirely possible that a direct 


licensing may result in larger revenue to writers and pub- 
lishers from CTN. That's entirely possible, Mr. Hruska. 

As I boserve and try to understand the bargaining 
process in this new and as yet undefined and difficult to 
articulate and lay out in full detail system, I worry about 
the bargaining strengths. It may be a higher price. 

Q We are dealing now with your testimony, Mr. Nathari, 
in which you said if CTN reduced the budgets to program 
packagers, there would be a squeeze and program packagers 
could squeeze the writers of this kind of music down in 
price. 

B That's correct. 

Q All right. 

I ask you why aren't they doing it now? 

THE COURT: Why isn't who doing it now? 

Q Why isn't, on the one hand CTN reducing the 
budgets for these programs, and on the other hand, the pro- 
gram packagers reducing the amount that they are paying 
these composers. 

E The mechanism for the squeeze doen not prevail 
today. What you have is the next work. Columbia Teievision 
Network pays for its music in two ways. One is the writing 

I don't know whether Johnny Green's experience 
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is typical as everyone else, that his royalty payments 
from ASCAP are muchhigher than the writing payments. 

Q Assume they are not? 

A I don't know. I don't know what the relationship 
is. Here now you have two bargaining mechanisms, one bar- 
gaining mechanism is Columbia Television Network bargaining 
with the other--through the producer or with the producer 


to the writer for part of his income, namely, the product: 


the other side of the coin is Columbia Television Network 
bargaining with ASCAP under thís blanket license. 

The whole system is different. Here you have a 
blanket. Here you have deficiencies as I mentioned on the 
one side; on the other side, the producer has a choice of any 
music he wants to use. | 


So that you don't have anything that would shed | 


light on what you have just asked me, namely, why today 


t 


— 


doesn't the television network reduce the price to the writer 
as would happen under a direct licensing which, as is con- 
tended and correctly so, would be a straight competition 
between the producer and the network on the one hand and 
the writer and the publisher piece by piece. 

Q Mr. Nathan, you said the writer get: paid ia two 
parts. 


A Yes. 
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Q A, as ASCAP distributions? 


A Yes, sir. 


un POS 
F ee eee -I TR oc n 


. EDS 


i [m 
aor see? COT 
— À — — 


£c. 
——À 


ur 
ct 

— — — —— eam 
LJ 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
i SLEY SAU 3€, N. v., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


as, 


7 


Nathan - cross 
B, directly from the producer? 
Yes, sir. 
In terms of a weckly salary? 
Yes, sir. 
Now, let us assume the un of A and B is C. 


Yes, sir. 


The price paid to the composer then is C in today's 


That's correct. 

The income to the composer is C. 

Right. 

Yes, sir. 

Now, you say in a world without ASCAP-- 

A Or direct license. 

Q Or a world of direct lícensing, that the pro- 
ducer and the television network will have the ability to 
reduce that price below C, right? 

A He will bein a better position to reduce that 
price below C, yes, sir. 

Q Because he will be reducing the B portion of 
this formula? 

A Well, he is going to--he is going to-- 

THE CQURT: Less total, I assume, than A and B 


combined? 
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Yes. 

Q My question is why doesn't he now reduce the B 
portion of the formula to pay less total if he has that 
ability und doesn't the fact that he does not do that indi- 
cate to you that he has no such ability? 

MR. BLUMSTEIN: What is the B portion? 

MR. HRUSKA: The direct payments to the writer. 

THE COURT: I believe that you have asked the 
question already and Mr. Nathan has given you his answer. 

As I uncerstand his answer, and I don't know 


that I need to explain it but it is that today a composer, 


backed up by the fact that he does have this other source of 


revenue, is in a stronger position, in effect, to hold a 
network to the line that it is now on than he would have 

if those ASCAP payments were not there and he is not 
necessarily explaining why a network hasn't tried to do some 
thing but what comes across to me is the“ the climate 

isn't favorable for that attempt in your opinion, ant 

that right? 

A Well, apparently the network hasn't found it. 
favorable and the network isn't williug to pursue the hiring 
of the performance right:. 

Q Why would they pursue it in a world in which 


ASCAP had ceased licensing television networks and normal 
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2 licensing was done on a direct basis? 

3 A I sincerely believe that Columbia Television 

4 Network believes--I believe that they believe--that under 

£ a direct licensing, their bargaining capability with respect 
6 to both the writing income of the composer and the performan 
7 rights will put them into a better position to bargain Gown 


8 that cost than they have today. 
I don't think they would--they wouldn't pursue 


this case if they didn't believe that. 
n Q Let me ask you about that--have no other explana- į 
tions occurre to you for the institution of this lawsuit? 
13 A Well, I've read-- 

i4 Q Other taan the desire to drive music prices 

15 below the ievel existing as of this moment in time? 

16 A Well, I listened to Mr. Sipes. He talked about 

7 the principal of not paying for that which is not being 

18 used, the principle of bargaining directly, the principle 

19 of not being required to deal with this intermediary and 

20 I don't koce: any businessnen, and I've dealt with a lot of 

M them and worked for a lot of them, who when the chips are 
down wouldn't seck to reduce their income by negotiations anc 


the heck with principle. 
Q Did it ever occur to you that there mighc have 


W 9 8 S 


beon a business judgment that in the absence of the ineti- 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


er | EPHONE: CORTLANDT 7-4580 


— p. a M i- 


jbe a Nathan - cross 4073a 


tution of a competitive system, music performance rights in 


the future might escalate to levels that were far and 
above the levels, even increasing levels, to which they 


might rise in a competitive system? 
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Yes, that a -- 
THE COURT: You mean it is the obverse of 
what you said? 
I gai the obverse of what you said, but it 
would fall within tho rationale of what you said. 
THE WITNESS: That's right. It would fall in 
the same rationale. It is primarily an economic decision. 
Q But it is different from reducing current level 
of payments? 
A Reducing from what they otherwise would be, 
then. 
Q Is this another proposition, Mr. Nathan, on 


which we can agree: 


Do you agree that direct licensing on the scale 


required by a tolevision network, if it is to fulfill its 
requirements by this mean s, cannot work without the crea 
of direct licensing machinery of somes sort? 

THE COURT: You mean some kind of institutional 
isation of the process. 

MR. HRUSKA: Yes,your Konor. The only reason 
I hesitated on the word "institutional," I mean that 
in a very broad sense. 

THE COURT: Some regt method. 


MR. RUSKA: That's rigat. some regularization 
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of the process -- let me stop there,yes. 

A I think some regular process, procedures, 
Channels, perhaps even an instrument that -- organizational 
instrument that would make it efficient would be necessary. 

Q Some market facilities? 

A Yes. I don't think they need to be tremendous) 
complex, but I think it would be very, very important, 
very important to this fulfilluent. 

Q Andyou are aware of the fact that direct licens 
machinery facilities exist for movie rights transactions? 

A Yes, I understand thay do. 

e And ame you aware of the fact that those facil- 
ities were created because there was a need for those 
facilities? 


A Well, I know that the -- that the ASCAP does 
| 


not license music performance rights for movies so there is 


some kind of a need there for some facility. 

I am not familiar with those facilities, by 
tuo way. 

THE COURT: Even without familiarity, I assume 
you would be prepared to believe that they exist becanse 
they are needed? 

THE WITNESS: Oh, yes, because they are needed, 
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I would assume. 
They would not exist ctherwise. 

Q I thought we could agree on some of these sub- 
jects. You don't know the number of transactions made 
in the course of a given year in movie rights, do you? 

A No, I do not. 

Q Are you aware ! the fact that there exists 
direct licensing machinery for television synchronization 
rights deals? 


A Yes, I am aware cf that. 


Q And are you aware of the fact that direct 
licensing machinery exists for mechanical rights F 


A Yes. 
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Q Do you also agree that the requsite direct 
licensing machine could not be established without the coop- 


eration of themblishers and the writers? 


| 
A Yell, I am not sure what you mean by cooperation. | 


Dy the acquiescence or participation. If you had a machinery 
and they just would refuse to ever talk, which I can't 
œ "^ceive, of passing up business this way, but I think that 
a machinery in vh^t we are talking about here in a sense is 
a connecting rod, a mechanism to bring together the buyer 
and the seller and since the publisher and tie writer is 
the seller, this machinery has to involve both sides. 

Q Are you familiar with ' 2 sort of machinery that 
ChS had proposed devewping in either the event of an injunc- 
tion against ASCAP and BI licen.. ay television networks 
or in the event of the institutic; of ^ per use system? 

A That CDS had proposed? 

n Nicht. I believe Mr. Sypes gave some -- 

Tir COUNT: There was testimony in this case 

about the computer. 

A Oh, yes. I rememher, now. Where they would 
invite people to wcite in and tell where they are and what 
ihe title of the music is and where thev can be reached 


and to »uild up a catalog or a repertoiry in that way aud 


mat thay had called in computer companies with software 
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capahility to do tho programning, yes, I am familiar with 
that. 

0 And do you recall that one of the features of 
that plan was that the writers and publishers, copyright ' 
owners, would designate in some written form so that it 
couid he fed into a computer the name, address and telephone 
number of a maa, whethe. an employee of the publishing 
company or an independent aqent, who was set up and prepared 
to deal on a direct basis for performance rights? 

A Yes, I recall that. 

n no you recall that it was a feature of this plan 
that as changes were made, additions or deletions, in a 
publisher's catalog that information concerning those 
changes would be fed into this comouter system by means of 
publisher notification of CDS? 

^ Yes, sir. 

0 no vou think that that sort of svstem could be 
created vithout the cooperation of the copyright proprietor? 

A I think the copyright proprietors would have to 
cooperate and I think they would cooperate. Thev would 
want to participate in business to sell their music and get 


performance rights. 


n You had testified yesterday that you 
thought a bypass hy CTI of ASCAP and B'I could work if CT! 
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mace it absolutely clear and unequivocal that it was going 
this route and not going bach: to ASCAP, 

No vou remember that? 

A Yes, I remember i:hat. 

n Suppose despite vhat CBS said on the subject 
the situaticn vas not clear and there was great skepticisn 
in the music publishing industry regarding whether CBS 
sould told out without haviny to go back to ASCAP. 

™he question I would put is simply whether that 


stat z c^ the affairs would affect your judgment as to 


- € " ~! 
Arran: 2 


* 


whether ot rot ri could bypass without competitive injury? 


HR, RLUMSTEIN: T just don't see how anybody could 


know what kind of notice, what kind of skepticism. 


| 
Í 
nossibiv answer that question. It is speculative. You don't | 


TH COURT: I think r. Mathan is canable of 
qualifving whether the answer he gives is not much more 
: speculacive than the speculation that the plan would "Hei 
if they stood firm but he can make whatever qualifications 
he wants in an answer. 

THE wrrf2sS: ALl I can say on this, your Honor, 
is that despite problems these days, I still believe that 
cxe2ikility is an important asset and I have no reason to 
believe that if a company, and I don't say this lightly 


and I meen this, as prestigious and able and powerful as 
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Columbia Television Network made the statement that it was 
clearly going out of the ASCAP licensing and welcomed 
offers, it was looking for music, it was going to deal 
fairly and at arms’ length and such, appropriate pricing 
policies, I find it hard to believe that nobody would 
believe then. 

now, obviously, if nobody believes them, they 
have trouble but as an economist, we deal all the time in 
securities and floatations and credit and sales and adver- 
tising and everything else where most people thet say 
things believe what they say and most people believe then 
and I think that Columbia Television Network would be 


" believed. 


now, f thers were reason to doubt it, then they 
would be in troubie. 

TEE COURT: Gentlemen, I regret having to stop 
because it is very interesting, bet I do have to sop. 

May I ask what arrangements have been made for 
the completion of Mr. Nathan's tastimcay? He has to come 
back. Are wa going to be able tc finish it tomorrow? 

MR. TOPKIS: Our plan was that he would come 
back next week. 

THECCOURT: That is what I thought, but I 
thought we ought to get it settled before Mr. Nathan . — A 
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I will leave it to you gentlemen to work 
it out, then. 


And he will not appear tomorrow? 


MR. HRUSKA: No. I would like to continue 


the cross-examination tomorrow. 
MR. TOPKIS: He will be back tomorrow. 
THE COURT: All right. 
(Adjourned to Thursday, December 6, 1973, 
&t 10:00 A.M.) 
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10 a.n. 
(Tcial resuned.) 

ROBERT R. HATTEN resumed. 
OTT ED CRO33 ZXAMIN»2ZON 
RY MR. HRUSXA: 

Q Ge ji morning, Mr. i athan. 

?, Go»J morning, sir. 

Q On iirzeoct examinat: on when you were discussing 


the pctential sttitudec of ASC AP nenbers toward the possi- 
bility ¢Z direst Llicensiag the C35 Television ‘Network in 


the event of a by-pess vou œ vered, I think, both sides of 


You discussed. I believe, attitudes which you 
thought would de favorable tovard direct licensing and you 
discussed some other a:titude:. 

Yo» said chat CTV's doors wouldn't be broken 
down, that sova writers and pi »lishers would be hesitant, 
some vovid be -eztsr; those with long association with 
ASCAP would not be nappy, some writers and publishers would 
say, let CTN saf fer ind come tack to the fold and you also 
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ibe 2 Dahn - cross 4083 
Saic tat wr.ters snc 1e€rs, without question, prefer 
to Gal throaici: 4S: 
at attitude on the part of some 
writers anc ovóiisher-^. would you expect that there would 
be some inte de .mj..ctt om oroducers' abilities to license 
the mise - rs ated use in the very first instance? 
bv imnediate impact that they 
12 total access to the ASCAP 


.J seusing, I think there would not 


f 
i 


sore individuals did hesitate 
,ic2 to the change in the processs. 
> have total access immediately. 
can that to some extent the pro- 
ducers would ^ot hive oce:s: to the music that they wanted 
to vse on th: oroq-ans comiry up in this immediate period-- 


|. that is, the perio: :.mnediaisly after the by-pass had con- 


(35. I think if ve are talking about a very, very 
short, spon-:?neous irvaediat: period, to the extent, and I 
thir*« come ‘vould be hesitant, to that extent those who were 
naesitart to ical i: direct licensing, their product would 
not be available the next d: ; or spontaneously, that's 


correct. 
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Q f.ve you consicer:d the extent to which thet vort 


of inpact we d show up in tie ratings of television ret- 


work prograrn:, Or is this : field you are not familiar with 


A i am not femiliar specifically with what precise 
factors effect ratings and t: what extent they do but I 
wouli take e sweep of the :ccess to these hundreds of 
chou ands of cunee cx compos .tions and background music that 

¿Jable ard I fini it hard to see, in economic 
8 in the demand -supply or bargaining relation- 
rich would be sufficient in terms of changes in 
iuzíc cuoicent of ASCAP programs as to adversely effect 
ats vatings. 

2 P.d you rccd the cestimony of Mr. Segelstein? I 

forg^t whether you tcid us ta3est? 
said no, not pe-scnally, I did not. 


2 iid I take it vov bove never made any study of 


4. the decree to which slight cianges, slight inhibitions on 


progzam producer end directc- flexibility could effect 
adversely program quality ard Lead to an adverse effect on 
prog-a« rat: igs? 
iid not make a study whether they would or 
fect the ratings. 

Q Jou testified, ir discussing the 3M incident, 

that 3*--i nink I have this right--waiíted longer than it 
SOUTHERN DISTP 7^ COURT REPORTERS 
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war ceacinc testimony about the 
oma gtate;ents that 3M was not 


"emebody said, well, they could 


— —— — — — À ˙ 2 


„ have concluded their arrange- 


ink, in che event of a by-pass, 
% CBS Television Network can 
“vantage until the producers 
"antod to uce? 
tc^ this purpose, Mr. Hruska, one 
ion between the theme and back- 


‘ard end the feature music on the 


—ͤ—Q— —— — — — . ̃ — -D = 


iG bascground wouid in my judgment 
ham in view of thc, as I have spelled 
2uacer-pschaqs- relationship with the writer an« 
ier" iictle hesitation or disinclination as has been used 
here and thet. the creducers ho are working with Columbia 
Tel-vision ictwork would be able to get the theme and back- 
ground withave any siymifica:t delay. 


‘ae as tho other side is concerned, as I 


| 
t is my judgment that there would | 
| 
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jbe 5 Nathen - cross 4086 

have said, I think in all realistic terms there will be some 
hesitance ani some will not go immediately, but in economic 
terms I am, syself, convinced that there would be a sizeable 
number who would move to take advantage of the opportunities 
offered by 2»lumbia Television Network and would go with thos 
procucers, jstting in earliir; they would have the advantage, 
they would :ət a lot of he r music used, and therefore, 
while the n:twork would ^. to make some choice between 
songs, I werld say given thc range of music available that 
the disadvartages associate: with any delay would be exceed- 
ingl.y minirci in che sense hat they would have such a wide 
variet in ry judgmeat to select from quite quickly that I 
finc ic harc to sco an economic disadvantage associated or 
derived or flowing to, disa vantage flowing to CTN that 
would be sicnificent in its impact on the ratings. 


THE COURT: Mr. lathan, the distinctio: which you 


make betweer feature music ind theme and background, and 


which we al? make here, i c.iess, is that feature music has 
to be a pari:icular thing; you can't go out and hire somebody 
to write a cong that's already been written. 

CHE WITNESS: That's correct. 

“HE COURT: And chis raises a whole question of 
the economic value, if you zan translate it into terms of 
economic va.ue, in music ci uniqueness and specialness and so 
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myeclf as an expert persona 
THE COUR": 
"the" expert on the subject 
IHE WITNESS: 
ike Mr. 
Gi-ect 


veference is very 


zu tle or ozlique, 


writing there is conoidercb. e amouat of substitutability. 


T. + -za 2 
As a matier or 


that. I reac -- 


so “ar as to say that it is seldom that even a unique piece 


sought 
by another piece and the di 

THE COURT: i 
tel.ing me that he said it, 
course. 

How dees thet a 
as on econcrist? 

THE WITNESS: We 
think in mest economic acti 


buyer likes to subject hims 
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Bt I have read statements by 


sei erimes and sometimes a little 
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I guess it my have been Mr. Dann ~- went 


by a prominent star «an usually be substituted for 


¿tinction thac I draw -- 
heard Mr. Dann 


I haven’t learned more, of 


"cord with your own experience 


l, es an ecoromist we find, I 
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U= cros 
zutions and does ssek alternata 
+ have 2 buyer of a component 

= 2 dete:mination of the market. 


„e abie to work with substitute: 


men, to tae extent that ere 
tue feature music and the 
‘teted this, to that extent the 


em confident, as economic 


"o the extent that it is not 


n.wer:ng Mr. Hruska was not 
l beckcround music is more fungib].e 
“he problem is also, sir, 
With theme and background, 
the feature, there is outside 
negotiations. 
1 COURT: I un erstand. Right. 
You haven't reed the testimony of Ned Washington? 
Nc, I hive not 


Did you read the testimony of Buddy Morris? 


I did nct myself, sir. My associate did, but 
it. 


aad 
Jid your associate re, et to you anything that 
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jor-3 Nzt-3:n-cross 4090 
NR. Morris said on the subjcet of the fungibility or non- 
fungibility of published music used in a feature capacity 
On television network programs? 

A I don't recall it, sir. 

Q Did you read the testimony of Mr. Vogel on the 
sub. ect? 

A i did »ox. 


Q Did you vaad the testimony of Mr. Brettler on th 


m ——————————————APr rá —Q 


sub: ect? 

A I did noc. 

2 and T believe you toid us yesterday, and correct 
me if = am wrong, that you cid not read the testimony of 


Meserse.Wrigit, Sunga aad Vincent? 


A That 's cirrect. 
Q Cid I correctly understand you just now to 


say, in woris or substance, that there was something about th 
position of the CBS Televis:on Network which made it or which! 


enatled it to do wi.hout sor gs that had some distinctive 


Characteristics -- White Christmas, Happy Birthday, Chinatown! 
1 
t 
My chänatowa, a production umber in Chinatown, using an 


exanple that came out of onc of the depositions? 


A Tes. I did sav that t thought the Cclumbia 
Televicbn Nstwork was in a batter position than would be the 


"nitiat.on if there weve a vast number of networks and | 
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l sStwork: 


items ofmusic became of great 
cance 


we 


tras is a very unique song ani 


to think of a Bing Crosby projra 


z Christmas, but I am sure 


^r the Columbia Broadcasting 


at a given pric say, well, 


— 


s: miching related to White Christm 


^. Given the fact that we do h. 


B 


> mcia is a very, very important 


Tomy 


rtant program influen e, that 


' bstitutabil£ty or use fungible 


powerful force would. 


— * — - 
Ss, tae p 


De blem with all these factors, 


many slements of degree. I think one can't 
sic is fungible and this is not. This has 
end this has rot. A substitute with how much 


ard how much d ssatis faction. 


Va :re really talking about whether 
the viewer is 


is going to walk away or not, isn't that it? 
"HE Ys 


. Even whether the user is 


s 
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Natman- cross 
so cnhappy ae will turn it off. 

Q Or whether he vill perceive a diminution of what 
the viewer normally expects in a prime time television 
network program? 

A Yes. I don know how to measure it. If I 
saw the Christmas special vith Bing Crosby and he didn't 
sirg White Christmas, I doi: know that I would turn it off 
and turn on a game show bu: I migat wonder in my mind about 
it, an? Y suppose i? I fel as strongly about that program 
as I do about some economic natters, I might even sit down 
anc write a letter to Fran’. Stanton. 

THE COURT: By -hat tine you probably hed read 


paper that CTN wasn t going to do business with 


e Do you know if the game shows are matched in the 


television retwork scheduic against the musical variety 
program? 


A No. They usu liy get off before then. 
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‘at! am cross 4093 
„o: »€ the fact, Mr. Nathan, that 


variety programs on CBS these 


of th.s matter be altered in 
2 were six, seven, six or seven 
ted n the prime time hours? 
Zain recognize that the 
1e probiem ani the manageableness 
be more difficult, obviously. 
an economist -- I am trying 
ships and negotiations and alike, 
ad which is predominant today 
1 she ‘feature. 
perfectly logical that if 
ox variety shows with many more 
iifficult to organize. 
1 any study to determine the 
‘types of programs presented: 
television? 
I have rot cou: ucted such a study. 


Axe you aware F the fact that such shifts are 


Out of zy own knowledge, I have seen them 


While ii has no — it doesn't seem to 
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Neh^:2a -Cross 4094 
av2 observed it the kind of rhythmic periodicity 
that one sees in the business, you have had to see in the 


a legso: extent recently. 


Nr 


X as 


of music increase and decrease, tyves of programs. 


0 You ar? generally aware as really a member of 


. 


the public, aren’t vou, like any other form of entertainment, 


the public sets tired of one form and then demands something 


er 


new and the suppiisrs of that entertainment respond to that 


public demana? 


| 
Jut of my own r2coilec:ion, I have seen types | 
| 
Í 
| 
l 
| 
| 


MR. BLUMSTZIH: I don't know where this is getting 


Waoreo it is getting us is the 
to argue there may ke a time 
there sili te six variety sows. Whether Mr. Nathan is 


awaze of it or the public, I am also aware of it. T am glad 


A ——ẽ2 M À— —À 


to hear thei the retworks ace aware cf the fact that the 
pubiic sometimes get tired -f shows. 


MR. TOPKIS: You heard Mr. kruska say that. 


Se 


Q » * yc. aware ci the number of westerns and 


— 


netjork television in 1965 in comparison to the number that 


are now on uelevision? : 
| 
TH: COURT: X don't think we need to go through 


this in detail. If you wait to ask Mr. Nathan if he made 


SOUTHERN DISTR CT COURT REPORT RS 
UNITED STA. ES COURT HOUSE 
FOL:'SQUARE, N.Y., 4. Y. IC! TELE? HONE: CORTLAND 7-4580 


D 
— te RI eK ce Se - 


Nat!'an-cross 
>£ che kinds of shows -- 
ie has said hehas not. Perhaps 
your Honcr. 
së the rumber of variety programs 
1976 seascn? 
- fiznre somewhere, Mr. Hruska in 
Jon't recall it. I would accept 
that was given 4v reccllection is it was larger | 
present number. 
many prime time musical variety 


-ce national commercial televisi 


call the figure. 

mony specials appeared on CTN 

tal quantities of music? 
¿c the number. Like the Frank 
show or Sammy Davi: recently. I don't remember. 
Or the number cf specials that were straight 

musical variety programs? 
A No, I don't re: 


2 Do you know the average number of songs used eac 


week by a variety program, feature songs,published songs? 


A I wouldn't know. 
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i remember lookiug at your survey for the fire t 
quarte- of 72 and there was one -- I was amazed at how 
many songs or pieces of soncs were used. The number eight 
or ten somehow sticks in my mind, but I don't want to say 
that ic a fi jure that I know to be a fact. 

t am sure a sizeable number of songs are used in 

a variety 3212. 

Q 4r. Nathan, are you operating on the assumption 
that ajil bacxground music.i: written for the program? 

dot all, no; a very substantial portion. 

Q 0 you know how many, approximately, pieces of 
previously >» abiished music :re used each week as background 
music on CBS Television — programs? 

ic, I don’t know that. | 
You talked about. composers of original music 
Levisioa, music writ:ton for television programs. 


you aware of any unifying forca in the marke 


THE COURT: dn , understand the question. 
ou r?zd it, please. 
R. HRUSKA: I can restate it very quickly, your 
Honor. 


Q he question ; Ar» you aware of any unifvin 
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gao-5 Sathun-cross 4097 
Torze orezo.z in the market composed of writers of music 
written especially for tel«vision. | 
The words “unifying force" make 


var that cuestion. Hunger might be: 


Tagtitutional unifying force. 
tne :ituticnal unifying force. If yo 
tion you are free to say so. 
'sstion, would you explain what 
'efer to. 


e you referring to CLGA? 


wh is a union certified, and 


bargaining, but that was a force 


pC Llyricistzc. es I understand it, who got to- 
s:eenqgthenine ci their bargaining capabilities. 
Q 4r. Nathan, is it your view that CTN would 
suffer less competitive ds advantage through the inability 
to usa special published musical compositions in a feature 
cepicity as a result of che fact that there are only three 
television networks? in cther words, it would suffer 


mors if these were many tel2vision networks, say 10 or 15? 


A. Suffex more uncer what circumstances? You 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES Court Mouse 
TOLE£ f SQUARE. N.Y., NV. 10X7 TELEPHONE: CORTLAND 7-4580 


Nachi.n-cross 


4098 


ongoing or the chance to direct licensing o: 


9 


“ait 


of 


wanc O us 


bo 


tion is: 


less or «rzeator if ths re 


3? 


"av 
mI 


DLUMSTEIN : 


t auizstion is? 


Tet's assume th 


on their prosgra 


campet;. cive Gisacventa 


at the inability of the producers 


-eisvision procraus to cotain the published music that they 


us in a feature capacity would 

e. 
Woulá that competitive disadvan! 

wer? 15 television networks 


wonder what the relevance 


» relevance, your Honor, is Mr. 


ti at he thought the inability to 


would be * 
there wereoniy three 
THE COURT: 


relevant 


ageable in view of the fact 
eievision networks. 
Nathan did talk bout the number 


to his opinicn. I thirk Mr. 


ify that. 


THE WITNESS: 


the assumpí.lon now? 


Yes. 


Q 


A 


Is chis an ase 


disaó6vaut::;sd relative tc 


putet 


RVITHERM 43 
UNITE DS 
> EV SQUARE, Y, NJ. F 


id 


n X ask one other question about 


mptior that only CTN would be 


that it was before? 
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ath .n-cross 4099 


m assuming in this question, 


Sax, that only CTN has no 
% and that ti tner television networks do 
. CG Sanse. 
that, the producers of programs 
c an appreciable part of the 


ac to use and that that is a 


Is that advantage higher or 


2:r of television networks 


I may put it ina 


“ne disadventag: to CTN to the extent there is 
any wouid ir my judgment ve greater if there were a lot more 
networks with ~- with less etworks CTN is in a better 
barcaining position to expedite the change that is implicit 
herc. 

Q That is it. I have assumed that way. I have 
askcd you tc assume the fact of competitivity disadvantage. 
I 5i.mpiy wart to know whetn:r that competitive disadvantage 


wil.. be higler orlower depending on the number of television 


networks. 
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t woud be higher -- well, it would 


be lover with a aerger nuu er -- higher with a larger 


rr 


nu der of networks. 


=. 2 


THE COURT: If = understand your testimony, what 


say is when there is iimited number, three networks, 
o: the three, particularly one which seems at least in 


the zocord to be oerhaps th» largest user of music, would 


3 SES SS 


be in a pczitioa co limit tae damage to itself more 
efiectively than 
thc market for music with 


WETNESS: Mats correct, your Honor. 


| 
| 
| 
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the music right be 


musical 


i 
E 


^ 


under ASCA? 


hesitant 
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efe qg: 
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the prosp 


to be disinci: 


We agreed yeste 


-4 


in 
to do s: 


used. 
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re 15 in the market--assuming 


; to havé music ouclets tnat are 


AC | 


me even Cciunbia wasn't bigger 


is how great is it when there are 


pon. 
ich we are 


A 


= 


a-e economically that those who 
nei or to hesitate or no 


; ling with Columbia woulc be 


-day, Mr. Nathan, that a use on a 


variety program of a published piece of music is 


ACT 


^ 


"T 


zich is the assumption, the 
Columbia Television Network 


on t:he part of these writers 


is much sigger than ABC in 
was eqval, three. If there 


assune--if there were this 


the individuals can see 
I think limits in some 
assuming. 


14 more outlets in which they 


knowing these 14 channels where 


RT FEPORTERS 
S CC N House 
(ELEPHONE: CORTLAND 7-450) 


TIN. 
"^h YE. LE MT 
Mo a X. 
tow ly 2 


s 3 4192 


likeiy to ducer for some pericd of time use on another 


televi ion iietwork 


Wow, in the circ.astances which there were 15 
television networks and the oroducer of the CT! program 
approached, iet’s say, Mr. Cniantie. for a license to use the 
soag o: a Cin program, isn't it ~exusonable to assume that 
Mr. Mantin could say to hiaself, if I license CTN I may 
lose tioce oz. 1^ networks for some period of time, whereas 

CTi I've got a very good chance that 


one 5f those 14 necworks is jcing to be using my song over 


the next co"u»le cf months, crd isn't that chance a lot greater 
for ix. Chiaatia is the case where tnere are 15 television 
networks than it would be i: the case whe-e there ar? only 


thres? 


true but ihen--you see, immediately, ! 


and this is 212e of the troubles I have with these assump- 

tion3s--immee?.ately I come tr with the question, are you then 

as Suni ic Colunbii e. ision Network is much like, equal 
same size, pay z about the same price on these 


ging and they vc 11d get to each and every one of 


that wore true, i think your observation makes 


302136. 
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cross 4103 


have the top strength and 
.1 pay more and, by the way, 


ruiva that Cru could offer in 


pople on direct licensine which 


nq. If you had 14--the price 


considerably with 14 users of 


w econumic effects on televi- 
3 on its current schecule 
rate of failvre? 


you repeat that, please. 


inderstand the tei . 


2s, I understar4 ic. 

3 :ch a study as to what happens 

prove to be failures, whether it 
-wheter they lose the rest of the audience. I haven' 


that. 


beg your pardon. When they lose their audience 


for other picgrams. I didn'- mean the rest of the audience. 
I have not nude such a study 
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Nathan ~ cross 
fit sight. 
to you know the number of procrams in the wings, 
as it were, the standby pro;rams that re maintained on a 
staudby bacis for each program in the current schedule? 

2 Lave you considered the potentia! effect on a 
telovision retwork i» the event that the programs on the 
schedule uncerce a more thax normal rate of failure? 

“HE COURT: That was the question you asked a 
11 ele white 
Ver; close. I asked him whether he 
had conduct d 
to, X had not conducted such a study. 
liad you studied the extent to which ASCAP, members 
recociize that the CEEX Television Network in a bypass 
be at substantial 218 67 


HR. bLUMSTEIN: mat dces that mean, your Honor, 


E COURT: I don't knew. 
'I23uld you are tc define what vou mean? 
TR. HRUSKA: Yes, your Honor. 
Would be at risk in the sense that it woudl, A, 
conpetitive disadvantage vis-a-vis other television 
ich had retained their ASCAP license; B, woald 
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Ar: — cross 4105 
- nz where from 100,000 to $400,000 


wss Of going off the schedule 


because of Loss o? retings and, C, placed itself at the 


pre ape: ct -i the prospect of undergoing unusually high 
nrt costs for the production of pro- 
ne tha: were failing. 


I am sorry I made the first 
co Mr. Nathan whether he made 


i believe the question is, and 
S ee Gil answer viil b- no. We don't need to worry 
zbcut bie atio 


TU'at's correct, your lionor. The 


THE COURT: I must say, Mr. Hruska, I really 


c you needed to cive us quite a detailed a defini- 


4R. HRUSKA: I inought he asked. 
THE COURT: Obv: ously your statement isn't evi- 
's see if we ca:'t move along. 
wa I correct in assuming, Mr. Nathan, that you 
have made a> study or otherwise considered the length of 
time to which the CBS Television Network could sustain appre- 
SOUTHERN DIST UCT COURT REPCRTERS 


UNITED St aT 25 Coury House 
FCLEy SQUARE, i. f., N.Y. 10107 TELEPHONE: CORTLAND 7-4580 


d 
i . 4 
i gewe € Natnon - cross * | 
24 ciable competitive disadvan age in the event of a bypass? , 
' | 
$ i A T have made ne s udies 2ither with respect to 


4? thax assumption or the resuits of that assumption. 


51 9 tet me ask you, siz, if CTN did bypass, if there | 
1 : 
6 ! was a decrecse in the ratings, an aaverse affect on the ' 
ia t 
7 ! rat.ngs of the cru programs for a period of, let's say, j 
E i 
g i N TNT : ` j 
" geverel weeks immediately after that bypéss hed commenced -- 
UM 
2 ti ‘ 
"od JHE COURT: You rean th» drop would be for a i 
^ i n ^ : t , 
10 perlod or wculd commence a .ew weeks afterwards or both? 
n Q it would commence right away end it would, lets f 
ue a i 
12 Szy. still exist as of a pe iod of time, which I wart to 
2 | 
focus on, remely, several *:eks after the bypass had Commenced, 
3 (2) | 
98 fi gs 1 "TT ! 
s 1 stiil be gcing on, and the :BC and ABC Television Networks { 
- 
-1 announced that they were each adding three musical variety 
h 
W : : 
l| programs tc prime tine. 
à i 
A Lo you believe dar those circumstances that 1 
18 F ? à : ‘ | 
an announcerent made by CTN of its intentions to bypass 
5 H 
M^J * 88 . * * 2 2 
Ac woulc be equivocal in any way in the sense of providing, 
23 
sone grounds for skepticism on the part of writers end pub- ; 
* 


u lisher3? 


2 i 
* „R. BLUMSTEIN: en sorry, your Honor. May I ; 
9 5! please have that question read back. | 
x Í 
5$ si 1 a | 
ti IHE COURT: Yes. | 
1 (Question read.) : 
i 
f 
, N Ef N DISTE CT COURT REPOR ERS 
: NSU ST. TES CO Je T HOUSE | 
i FOL Y SQUARC, ., NY. 1:7 TELEPHONE: CORTLAND 7-458D | 


- ¢crous 

‘ether iong. May T be sure 

Go. 

CT did bypass and its ratings 

1 dropped three weeks later. 
"ted that they were going to 

cc yon believe that CBS prior 
ing to bypass ASCAP would 


ism by the publishers and 


lon't know how Mr. Nathan can 
If he has an opinion-- 
the question. 

nion? 

n't 

r CTN vas carrying out its ob- 

;:Q9nceivable it might delay on 
pari of r fot coming to CTN with direct licensing. 


¢utirsly conceivable tiis could happen. I don't 


a majcr measure. Of cou: there are a lot of other 


mptions. The assumption is that the main drop in the 
ing ie attributable t. a decline in variety shows and 
the other networks, therefore, have 2 Programmatic advantage 


in increasins their variety «hows. 


| SIURT RS; 


UTED STA rs Cour’ us 
FOLEY SQUARE, NY, NY. I TELEFHCORE: ORTLAND 7-4589 


zw 


Nathan cross 4108 


— 


TUE COURT: Z was going co say this, Mr. Nathan, 


I am correct, am I not, the Mr. Ilxuska's assumption of a 


* 


drop in the ratings caused by this is inconsistent with your 


expectations? 


TII WETAGSS: es, that's correct, and, also-- 


c^t 


142 7 Ie is really asking you if things 
con't. turn orf the vay you exzect them to, then would you 


expect a diff»ront reaction? 


T ae ie seat e 


zz 


—— — — — —— —ũ— h 


E WIENSSS: hel, your Honor, i would say, I 


m 


don't. see any reason why people would be disinclined to belie 


it 


SET 


CTs intention but I think it is entirely possible that 


this might sisw the coming to CIN or its producers by writers 


I think it could «low down that process. Some 


woulc be & li nore nes tent chan they might have been 


| 
| 
| 
| 
| 
| 
| 
| 


otherwise. 


ee he tm a S 


Q /12thei j they disbelieved CTN's original 


a 
H 


Inter gion, woaldn't there be inherent in the situation we 


3 
war 


have just bea discussing, sone grounds on the part cf writer: 


m 


and publishers to believe thst irrespective of the origina. 


intertion, ils situation could lead CTN back to ASCAP? 


rr 


Tis COURT: .í sustain the objection. I think 


we heve explored it. It is un argument you can make. 


r 


M3. HRUSKA: Of œ urse. 


lliye you studied crc othecwise considered the exten: 


=i 


sare 
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Noch-a - cross 4109 
member: woulé recognize that if a CTN bypass 
chey had assisted in creating 
dealing directly, that other 
tsempt such a bypass as well? 
: ach a study. 
- propositicn? 
ic»xed that proposition, yes. 
think that if CTN did engage 
succeed and especially if it 
oc Live of reducing its costs of 
retworkzs would be economic 
ac process. 
i think the question goes beyond 
>2echiny your conclusion that 
CTN took a further position on 


w red that they might think of what 


zy, "I won't go to CTN because if 


then NBC and 73C wili do the same thing." 
chose who would be inclined to go and get 
money that is available would come out, and I think a 
2 umber would and others would follow. I think the 
would be pursued when and if the others came 
deciding whether to go with CTN, the 
succeeds, the others come out", 
SOUTHERN DISTR CY COURT REPORTERS 
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2)? I don't tn.iv: would deter thm. 
s 3 i ( live vou ever mec: eny study o7 the extent to 
" i 
4 | whica the publishers of music used on network television or 
5 conc2ntrated"' 


Natha: - crcss 4110 


À concentrated study. 


lit. BLUMSTUIN: Your Horor, we are going to have 


"i — 


a long list o£ questions about "liave you made any studies." 


3 ; 
$ : . think one question to Mr. Nathan on the voir 
h 
10 | dire can end it. 
71 N "NE COURT: If ycu vant to point out to ne later 
12 | as a result of a negative answer or Mr. Nathan's part or 


——— — CC E CC ALL E 


an ansver on his part as to what studies he's made, which I 


ssd 
ml 
o 


14 gath2r would be quite limited, if any, then you can point 

"t out zo me a... the studies he hasn't made. | 

lio i i3. HRUSKA: Perhaps I can do it this way, your | 

t? ! Honor, to makte it very clear on the record and Ithink it is | 

13 . important that this is made clear in the record because I | 
M 

19 i think the ta3timony-- | 

„» "HE COURT: The limitations of any key witnesses' | 

21 knowledge o: study, of course, are important. | 

2 143. HRUSKA:  Pertaps I can just list several fac- | 

Z | tors and I don't have too many more, and in fact, on this f 

2i || point, I have very few more and, just list them, to take 

5 : me, I think no more than 20 seconds and ask Mr. Nathan whether 
h 
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in grosc, who hor he has cons dered or studied these propo- 


M UTE: 7^ ves going to suggest a simplier 
* ppro ick., 
: ^f; studies other than what you 
nave «lreads j 
, T sufficient for me. That 
i protect: you 6; d you can say anything you want 
n ycir bri 
Hrs y T : studies: other than those which | 
! as č? 53 yo: e de discussed in your testimcny 
shat id k 5 “i cC cin 3 cage or your testimony here, 
ir. ban? 
TI? M88 x . have not, sir. 
; 2 = oul ake yc > essune, Mr. Nathan, that there 
are jj musice oublissing cous. aies which now supply 45 per cent: 
0f tis otal ase of music on TTN as measured by ASCAP 


rad -x anc :35£ those publishers also account for 60 per 
cent of the tal ASCAP publisher credits and that approxi- 
mately :0 pert cent of their »2rformance rights income is 

se of their mul ic on television networks. 

Would those facts have any impact on the judgments 


you have exp:tassed regarding the inclination or disinclina- 


tion of music publishers to ¢2al with Cru in the even of a 
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Mathan - cross 


lii. BLUIiSTE;4: Fay I have the ques:-ion. 
(Nox producers of CTW programs. 
‘Question read.) 


M1. BLUMSTEIN: T would like you to rephrase 


a pa 


Ht. HRUSKA: What do yov want? 


tS 2S 


Mt. BLUMSTEIN: That there are 14 music publishin 


companies u. ch account for 45 per cent o2 the credits on 


CTN ur don : relate it to music use, please. 


don't know what you mean by music use. 


SSS! St — 


MR. UHRUSKA: Veli, I think the- 


TIR COURT: Mr. Plumstein, I really don't think 
that the question deperds on whether you know what Mr. Hruska 


means or not: but whether it is borre out by the evidence of 


Af rere. 


record 
don t recall whether it is. Frankly, I am a 
little confused at the obvectcicn tc this question because I 


thin: it wes: asked of ancthor witress last week sometime, 


MR. HRUSKA: Yes, your Honor. 


am I not correct? Essentially that question. | 


THE COUET: I con't remember how it all turned 


out iater or but it seems e that the question as put would 


be ansverable--that's up to ‘ir. Wathan--except for the fact 
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“com T7 and I would want to know at 
o£ thair total incore that 40 per 
reoresertes?s he Fata I would be in a position to answer. 


r Mr. «4athan feels that way 


Blumstein's objection at the 


1 right. 
se2 what. Mr. Nathan can do 
before him and my observation. 


I am confusec between the 45 


lathan - cross 4113 
iou 4) per cent of the performance 


I assume what Mr. Uruska is say- 
ai portion of the total acti- 
c publishers, how would I 
inte: pre then, 21 zn of CTN in getting the direct 
Licensing gcing. 
ls: that tho quest:on? 
I'll accept that for a start. 
well, certainly F om a manageable aspect of this 
ques ion of cirect licensing, I think the fact that you have 
as fev s 14 music publishers to deal with who account for 
somevhere nee x half of the e ther income or use or credit 
would give tc Columbia Television Natwork an advantage in 
nego-iations, in contacts, i: tracing and identifying the 
SOUTHERN DISTRI T COURT REPORTERS 
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^! copyticht oviers from the writer point < view, if the 

K 

" pub*’s:ers tive to got thoi: eppruval, anl that the fact 

i that you ha -his degree ci concentratioi--it's hardly 
$5" a mczosolv, 14, ruining abo.t half---but still it is a 

» Sizcab?e po-:ion of cll tii: vast nusic being used by the 
" 2 id 


2 i20 X think “his + wld inwrove che manageable 
tLe Civect Licensing, or what 
E you zall th: bypass, more p: 3sible than if you had much 

V ess concen:ration anmonc music publishers. 


4 28 ˙ 8 assume, héa, cha: this group of 14 can 


^ TT . " r 
: be split in two even half^ : ac we nave seven publishers on 
^ one zi e. 5^73n puclishe: 4 the other side and they are 


>- i totall- equal in teres of 2 stztistics we discussed in 


=: 


the lact que z eion, and lett- say in one group of 7, each 

# publi: er i5 thai z;rcup i publisher which is on the nega- 
* tive side c^ the dizce de ng question. 
" ens ace publice ars who are somewhat bitter, pub-| 
JS j lisiar woare hesitant, pioolisbe:cs who nuch orefer dealing 


thrcug: »£05?, pubiisners t > Jo not want this bypass to 


zt us further arawe that each of the publishers 


. 4 Gs this gros cf nct oniy nhas that attitude out knows that 
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seibility, in your mind, that 


ecch one of V —. wait until at least any of the 
On ix 2 nx 
537i: “hot tke othe“ seven who are 
Incl ned te ial’ coe sut anc made their product 
a llt ' i not. 
e * „ 8 you think reasonable about the 
c ruska, £ am not playing games, 
sinc vou s 70 3 de the i4. seven of whom were 
«f ce re ang thar > tbar seven, let's assume, then, | 
"hat a of to CTN and their producers, 
566 r3 a : er, wo will work with you on direct 
Lic 40 
Ji ven € circumstances there is a 
"a 20 ar: urano: bct t - is a basis, for a conclusion 
t va iu those sever wac are .esitant no each one is and 
| 
Know th» slt: tudes each or i:e other six have, that they 
Sul * i tlic more 310 ly than they otherwise would, 


nl 
— 
. 
- 
* 


at going zo watch che other 6." 

Eit once one of ge other six moved, the chances 
are hey von: d all gunble pretty quickly. But I think this 
coui edd a ;ittle bit of stickiness to those six, u little 


bit. To these seven, I mean 
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CHE COURT: Cicarly, che more people that hold 
out, the stronger the holdoit position is. If 13 held out 


of 14, certainly there voul: be -- 


- 


Z. tspecially, your Honor, if they sort of kn each 


other's views. I éon't ki ow how that happens without 


| talking, which may have legal impl.caticns, but if they 


know “each ozier's views, then I th:.nk that the larger the 
number ^ anl knowing that, a litte more stickiness will 
be their swi-ch. 

Q Jo you think thet the waiting by this group of 
seven for some period of tir? could make the signal you 
discussed yosterday somewhat more equivocal than it otherwise 


would be? 


| 
| 
| 
IR. BLUMSTEIN: What was the question? | 
"HE COURT: It wouldn't: come through as loud 
and clear, ~ would say. | 
IR. HRUSKA: Thari you. | 
E "his has to do vith the signal of the -- signal | 
to the people concerning inclination and disinclination. | 
Q "hat is the sicrai. 
A ‘here would be comewhat, probably, a measure of 
tone ~- I suopose there would be a noticeable variation. 
C t want -- won't ask you how many decibals. 
A t wouldn't know. 
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2 2 would like to turn to the 3M zuation, 

Mr. Netnan. 

fou said cn Gir wt eiamination that this was 
a now exper. manta us: thet 3M was going into and that 
for that teien there was considerable risk. I was a 
lit-le confused dy thet. 

Could yes teil we to whomdid you envisage tha“ 
ris :? 

HR. BUUMSTEIN: Have you got a page reference, 
Mr. Hruska, žc“ Mat? 

HRJSX.: Paje 3911, top of the page: “Here 


you have a isy entity where the risk element is very con- 


sidsrable."' 

Q Ard the question is, to whom was that risk 
posited? 

A Well, in the fi-st place, obviously, the risk 


would be to 3M, as to whether they would succeed or not and, 
che, anvbeoily who gave a performarce rights to CTN would 

be oncounte-ing a risk in the sense that the amount that th 
would receive back for that performance rights, performance 
rigat, wouid be quite uncertain. If 3M srcceeded they 
could get a substantial amount of money for their performance 
rights but f 3M did not succeed, they would get very 
little and :his risk would chen be that of others learning 
SOUTHERN DISTR CT COURT REPORTERS 
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or knowing bout what terms they made those deals on and 
wherever anjbody sells his service to anybody and there 
are alternci:ives, the people to whom he sells it, there is a 
visk involved. 

2 Let's take the hapirc-hernstein Publishing 
Con»any. 


Do you recall what 3M offered Shapiro-Bernstein? 


SSeS. Ss 


A "he orly offer : recall is the one that Chiantia 


— 


men-ioned in his 
2 Let's take that one. What vas your offer? 


A Ag I remember, it was $30,000. "That is my 


D 
CIETLLLA Be sea 


recolisctic:. I could be :roag. And that he then got an 
additional 15,000. 
Do you know wha: the $30,900 was? 


An advance, not a payment but it was an advance. 


` 
M 
LII ME est 


Q And so he got an additional 15 advance and 
therefore, a total for the first year of 45,000? 
A That is my reccilecticn. 


Q Do you know what the figure was for the second 


i don't recail. 
Or the third year? 
T don't recail 


And de you know: whether Mr. Chiantia had any 


— tess 3700 PETS. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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reasonable czpactation fer :ealizing on this venture a 
figure suds .anticlly in excoss of $30,000 a year? 

i know him personally and he is a pretty good 
dus nensman ird T am sire he expected to earn a fair amount 
Or ie wouléGn‘'t nave nilo this arrangement for 30 or even 
$45,000, frinkiy. 


Mak risk was Mr. Chiantia taking on this 


ascuaing ihat it didn't go, assuming that 
4 vasn't abis Gy Drea: int the market, Mr. Chiantia had 
£5,900 In des cocte:, not As pocket literally -- the 
> get it personally. I know 3M fights 


* 


Ce aaviace he would share with the 
ciun risk uas mat somebody would come along and 
would iike te hai gain with you on this. I 


mat you did with 3M ard with 3M you b-3 a little diffei- 


nd of in arrangement cn performing rights. What you 


had van something that was cssociated a little bit -ore like 
mechanical production. 

In other words, you got your royalty on the 
numer of mechanical instruments to reproduce and not in 
terrs of how many times that was used thc -eafter. Now, 


I may come 1» with a new idea with you, Mr. Chiantia and 
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I want to bargain. 

Hell, if this now ides. might in some ingenius 
mind, and there aways are people coming up with deals 
which resul. in a less advantageous arrangement than the 
nor al perfozmonce rights, here you get paid each time it 
is used conercialiy, he would have had a risk in doing 
thais, 


3 Was his company out of pocket in any way as a 
result of signing that contact? 
A Not tc my knowl -:dge. 
Q Do you know wha’: the cost to Mr. Chiantia's 
3 ., publishing comeanies wes in connection with that 
pro.ect, expenses? 
aA i can't conceive: of it being very much. Maybe 


even ~- just nominal. Oni; the time he put in talking and 


tne few pbcre 


hat is iot the only risk, of course, the 
business assumes. X know :n my own business, if I don't 
watch myself on rates and * change them from client to client 


and that gets learned, I am in txroable so that eech time 


I urdertake souething, I hesitate in arrangements with anybody 


unicss this is consistent with the pattern that will be 
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. Chiantia risked changing the 


righ:s market? 


lic. thiantia was here. 
re directed to Mr. Nathan. 
Mc. Nathan talked in the 3H 


risk involved. 


Hruska, in answer to that, 
explained before the very 
7 pattarn , to my knowledge I 
suve had not prevailed before this 
i car see this is an element 
ni him in some future negotía-ions. 
æt it is a possibility. 


a very small risk ir. the 3M 


Yos, I would d ink it was a small risk. 


And parcicular. y because this was a new and 


3 use? 


es, that's corect. 


You nentioned he fact on direct examination 
iew that Zu had c get 709 songs. 
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my understanding for that first series He 
S xequixs:. 


[e lo you know the -eriod of time that 3M had 


recoliect a po:i5d of many months, but I 


vouicn't ouid not sov gut I know chat it was that numbe! 


| 
within mich to obtain right: to those sorgs? 


of m: dca'c know fo certain what that time is. 
o you know EH ue: 3M went irto the production 


r it had nailed down richts to 


her it did. I would assume 
business concern would be likely to wait 
its product. 
know whel;erz there was any need for 3M to 
neariy all or even most of the music 
egotizting for? 
COURT: A legal need? 
A business, an economic neei. 


nt ito productior? 


‘fell, I don’t re lly know. 
;HE COURT: 3eforo it manufactured the tapes? 
staan what you meen, 


* N. HRUSKA: Yee. your donor. 
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Aa un-cross 
ow, Init if I were a 3M executive 


culé b2 inclined to wait until I had 


Perhars " confused you. 
i aug oy the qvestion was this -- do you 
;eed from 3M's standpoint in term 
t» obtain nearly all or even most 
A zempting to license from the 
how high did the batting 
i^ you know, in terms of the songs 
ovoiishers in order te give this 
coocrtanity cf success? 
«now. I don't knov how they -- 
cape and you couldn't sell untill you 


760 or vhothe- you wouldn't go out and sell 


at subscribers until you could tell them what 


'^ whole oc were, whether you could -- I don't really 
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i think 


t» choose 700 from to put on this 


un er of publishers. As it approac!) 


1 ;ishers catalog anc each tine it 


the ptblicher, 
“sion in Mad. 


Do 


"3ect tc each publisher in putting 


“NG 307 


How voula you 


USE: 


aserveiion of che present system. 


UNITED S 


FOLEY MD, NY, N“. K 
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1 idea now hich 3M's batiing 


inc. 


soupare the 3M bypass to a bypass 


Threat tco the system, threat to thos¢ 


“yt almost impossible to answer 


tha fault of my cuestion, Mr. 


a step. 3M Lad infinite variety 


—— — 


€ 


lind a possible selection of 


vith respact to each publisher it 


aa 


scnge;, 700 songs of sufficient 


| 
| 
| 
| 


srk in terms of the threat that 


the present ASCAP 


ee M [ Ü 


Threat to whom? May I have 


tke beginning, there are so many 


—— act ne cnc eae ä6ä—ä ———ů— 
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ago -- I would find it hard 


System if it succeeded and I were 


that I would feel this threat in my 


radio broadcasting, for instance. 
zreateniag ASCAP's relationship. 
185, you know, as a publisher or 
t seo how I could judge the 
-.coashnip zo everything. 
nink that the success of CTN has 
st: on with threats, say, to NBC 
EP. 
sher or writer, 
risk to gain the radio broad- 
me judge these relative risks 
pinrinc spec! ‘ically where the risk would 
respect to what. 
You said a coupia of things yesterday which 
relevant to suct evaluation. You said 3M was 
i also that it ves of new and experimental use. 
Yes. 
es that araiysis provide you with any assistan 
xing tiis sort of evali.ation? 
zes, it does. I think certainly that the 


© ASTAP would not regard that wth the same concern 
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but, on the other hand, I think -- in all economics you 


r 


LECI.. 


. 
| 
| 
| 
| 

ars: asking ne one side of the coin. I hesitate to answer | 

onc without making it clear that there is amother side | 
of tho coin, namely, if a person says no to CTN -- to 3M, | 
he is sayi:i no to something he thinks is small aac specu- | 
| 
t 


laxvive. IE he saye 30 to Columbia Television Networks, 


I 
he is sayicy no to something big with a great big pot of sal 


Q What was the expectation with regard to a music 


relative ts 3M. 
publisher ia accevting the 3M guarantee advances and prospecijs 


of future licome? 


PO ES SLIR EEE BIS ONT SS 


D, I just nention:d that with respect to a new 


=. 


2 


system thet might have real. problems. I emphasized before 
thet to Sal Chiantia, he got $45,900, and I think the impli- 


cation of your question, X answered it right, I doubt if 


U—IOCITTESERSTTTL 


it cost him much :noney to cat tha: $45,000. 


L4 


Q Is it an all win, no lose proposition, Mr. Nathai 


"fL 


Sas. 


preposition to take a 3 cert per disk approach. 


— — 


Five cents, wasn't it, five cents per song per 


I thought it wes 3 cents. 


anco tee 


— 


MR. BLUMS'TEIN: Mr. Nathan is talking about 


pez formanc rights. 


| 
j 
| 
| 
| 
i 
A No. I said X thinkthis could be a big lose | 
| 
| 
| 
| 
t 
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e-fornance righcs, 3 cents. 


xigh-s, 3 cents? 


ricn s 2 cents? 


0 iin tae po.li5he- get a mechanical rights payment 
of 2 cents 9 2£ ..: did not License the performance 
rights at 3 

7 s Shere wore another mechanism for the distri- 
bution ie word : 


ac posed by 3M. 


| Cost: per song per tape sold, right? 
foc rarformance rights and two cents 


for mechanic: Zan 't 29; 2% that: it is zero loss and 


all win. think t xə risks, risks in terms of the 


arrangement. Somebocy may set those risks as minimal. 
in the jong eu they might turn out there is a risk. 

Q 0.7 the pubil:shere who dealt with 3M, do you know 
how many checl:ed with ASCAP before thay did so to insure 
selves that the ASCAP negotiations with 3M had irretrievably 
broken down? 


A That question was asked of Mr. Chiantia. 
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think it was Chientia. Be said -- I thought he said he 
thought wost of chem check ad with ASCAP. 

THE COURT: Mr. Erusla, we will take a 
morning recess a: this time. 

(Recess. ) 


Q Do you know, Nr. Nathan, how the amounts of 


money offered by the 3M deal to each publisher compared with 


that publ. sker's distributions from ASCAP in respect of 
ali wire misic services? 

No, I do not, Ax. 

Do you know hcw those figures compared to 
publisher: Gistributions from ASCAP in respect of uses of 
their musi: on the CBS Television Network? 


A i do not, sir. 
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"ricer$ whose names are listed toward the top of the letter? 
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Jaws i Nathan - cross 
C Co Joo Phew whether each publisher approached 


ey MM hed a 2c2o6c^05l2 bas.s to believe that he would do 


if 3M were to have ceait with ASCAP? 


LESTIN: Objection, your ionor. 
di E Tus eained. 


C De res the nar of the nine publishers 


2d by rt th: ti: st series who did not deal? 


¢ i. u broy (ae names of any of them? 
pr LZ he nine? 
Gi, your Honor. 
cerizin Of any names; no, sir 
„ show you a documsnt, Mr. Nathan, 


in ig PX 1:3 which ic in avidence. 


2 What. is thet, Mr. Hruska? 
EE. HRUSRA: Ths is the Spina letter, your lionor, 


West Coast Committee o AGAC, dated Novsmber 4, 1965. 


Q Have you ever seen that document before, Mr. 


——————————————————————— 


A I1 have nct, sir 


C Anc vou čo not Ino the significance of the 
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MR. BLUMSTEIN: What do vou mean by significance? 
Whee do you mean? 
you know, for example, how many songs those 


„ters have in che ASCAP index of performed works? 


| 
i 
| 
| 
| 
| 


reac a couple of brief portions 
c'iescion about those portions. 
nicdle of the pace, paragraph 2: 
& to be advised by AGAC of the 
the entire performing rights 
permission to the publishers." 
paragraph on tre page: 
writer in a position to 
request and possibly get into 
sef, it vas f2lt that a solid 
pr esented 
along to be signed by the 
ACLC and kept on file containing essen- 
wat they will not grant permission to any of 
jn any of te sorces involved. It was unaninouj- 
{ 
zre that thoy woulé pledge themselves to this 
che other important writers out her: 
cf AGAC or not, and if the 


New York, tnat a big dent 


22459081 = 


AT 
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ublishers who would not be able to 
portion cf their catalogues and by 
10S ibior cause 3M to reconsider. 
gut of business--" 
zn t we ask the question now? 
at is pretty clear. 
ht, vovr lionor. 
its rLncéicate to vou an awareness 
/|"sservetion of the ASCAP system? 
)bject, your Honor. As I 
adnitted for non-hearsay r rposes 
Lite of mind, your lionor. 
LS not state of mind. 
nı going to sustain the objection on 
Nathen's opinion--I have the 
ii^. Nathan's opinion--would add anything 
to that letter. I believe it is for the 
what that Letter means. 


isk whether anything contained in 


that let ^ would affect Mc. Nathen's previously expressed 


opiaiors, that think would be relevant. 
not suggesting it would. I don't think 
what the letter means is very significant. 
this 
SOUTHERN DISTRICT COURT REPORTERS 
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gawa å Nathan - cross 4132 
Do you krow within any range the number of songs 
oz Perfoxmed Works which have been written | 
I don't really know that number, ratio; no, sir. 
IL say you lock at your watch, Mr. 
Hruska. I want tc assure vou you are not required to take 
up the entire mornin : ay cross examining Mr. Nathan. 
inderstand that, your ilonor. 
conclusion in| 
chis case 


number of 


T> 


to utilize his bar- 
printings. 
racail 


I. JMSTELN: à : 28 i Mr. Jruska. 


Abo æ mesic in 
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your Honor. I am afraid I mis- 
“terday, it was the day before. 


put to you on direct examina- 


think that some sort of a rea- 

2 worked out? 
something reasonable. T am 

12) premium. After all, in economi: 
ore is going to exercise that 

which he has within reason that 
cetera. 

not read the whole thing. 
czntinue in continuity and 

. 2 vary important. 


n 
E BE 


"resumzbly to the extent there is a 


ren um, that wouid reprae 


zeat the value of his song in given 


circumaLzances, 


That is right. 


“THE COURT: These circumstances make the value 


wre than it otherwise would be? 


t: 


Ansyv ez That is correct, sir." 
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=: direct licensing situation in general, am 1 

1 

3 l ociceci in assuming that in any given circunstance, in any i 
| | 
ii givan transaction, there would come to the mind of the seller, 


in this case the oublisher, a range of prices within which he 
t 
ö 


i way 2z22ct to include a deal? 


1 ; ' ; 
: 3 low, i23 music ir the can situation--that is, i 


„ whewe the network is approaching a publisher of music whose | 


" music has been recorded in a televisien program--do you | 

: 
Ws believe that it’s reasonabie to əxpect in those circumstances! 
s thee the publisher would k2 at tae top side of that range, | 
i$ normal range, CX even possibly somewhat above it? 


1 

YN i 
e Hai) first of aii, I thiak one has to think of ! 
$ 

"n 

* 


-hink tiores would be a vange for categories 


ER] 


Ar^ 
i 


i - 3 : i 
OZ music, a rar ge for the type of music, a range for the ! 
4 

t 


zu giver thet ouklisner gcing to a producer 


Loving in mind--well, I might bargain somewhere between 800 


RS 


and 2499 ang IZ think at tke kigh side 14 o: so, if he comes 


— 
— manman e. a 


up with tho music in the can, it seems to i: he has to go 


u: Oui thal same process--nenely, what would I be bargaining 


R] 
4 
fe 
* 
"m 
y 
m 


en about or within what range if it varen't already in 


the cau, ii it were for future use", and then I think he ane 


^2 $5 nelli, now, another range; how mach can I cdd on for the 


i 
| 
| 
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Sathan - cross 41.35 
even there I think he has to think 
2 te take advintage of the 
iow can I, should I set my mind 
in between, "What is this going 
iv with him and if I really hold him 
vou know, to what extent will he 
inst me," and this again is a range 


uld go through the mind of that 


iz there is a normal range, so I 


to use your examples, 


situetion, you would expect gen- 


the price would 
somewhat above it? 


ought the question was just 


it was and I understand Mr. 
t and tc confirm on cross that 
‘hat the premium would vary 


including those he 


answer quite your question if I 
i was trying to intro 
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duce a second ranga I wes saying there vould be the range 
thinks he could get for the music per se and then 
would think of another range--you know, how 
advantage and wha: are the disadvantages in terms 
tinuity and how much would it cost him to re- 
‘zt what point de I lose my relationship." 
nat in 
THE COURT: With ail due respect to the science 
ice an expert, Mr. lathan, wouldn't it be fair 
for ma 3S a jucce to say thet even you can't tell how great 


that premium is 


You cannot, ii that's correct. 


i 
j 
i 
} 
| 
| 
| 
5 
i 
| 
! 
$ 
| 
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i 
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representative of CBS approaches 


who owns a song which is the key sorgin 


on à musical variety program which CTN 


Aste chatpuplisher must get the consent of his 


of zhat song, to the direct licensing 


„ 11 assume thet, ves. 


And gesuns that the initial cost of that program 


Tis COURT: It's all been run orce, I take it. 
IRJS3XA: That was part of my hypothetical 
SOUTHERN DISTRICT COURT RESORTESS 
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change that to present him with 


n which has been placed in the 


ind chen I'll move to the other 


. zer s total annual income 


his music is approximately 


it is reasonable to ccnclude 
not consent to 
cbtain a figure which is 


aï range in direct licersing 


Objection, your ‘ionor. I don't 


t:2tical or by »utting a lot of 


the hypothetical we get eround the problem 


os already testified as to how he thinks 
in genera. terms. 
it is not an exact science. iie can't 
how great ti» premium mignt be. I don't 
‘LS leading us. 
COURT: Well, it refines the contours of his 
chinkine. I believe know what the answer is likeiv to be 
SOU'THGRN DISTRICT COURT REPRO 
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on this but i'1i ailow it. I just don't want to do this at 
the expensa coo much cime, Mr. Hruska. 
your lionor, = am going to ask 
very lini yusztio: nf I want to explore, if we can, the 


parameters. 


COURT: I 7 have the case in mind? 


your Nonor, I have the cases 


in this produc-ion and it is 


Of course : qe: back to the 
question of how much the writer knows about how much you 
Sunk into it 


assume he knows it. 


assume he knows its a moderately 


would have to-- 
we haven't yet found out whether his 
relaticns are happy or not. 
TUE WITNESS: Well, that would ba interesting, 
pertinents, your Honor. 
tc know why his income is two, not 


and not less, | night: wanz to know what he thinks 


THE COURT: Let's put it this way. 
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Nathan - cross 4139 
-8 your opinion as to the premium 
.uencec by the size of the stake wh:c! 
conre and his knowledge that CBS has 


sadly needs his song. 


and what his income may be from 


1 Ss correct. 


ko, past, present and prospective 


— . ÀÁÁ—— — 


x 


aed to want more for that music in 


een, is and likely to be larger, 
demard as much. 
also consider it relevant 
reputation within the entire 


affected by how he carried 


I think--yes, I think if one 

being a very, very difficult per- 
it is bound to affect him. Even his taxes 
be happened to be in a very high marginal 


ve have changec our margins down but that 


e are a whole variety cf circumstances. 
Sus the bigger “he stake, the nore reasonable he is likely 


to he. 
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Nathan, in 

the can 
shat 
Ln 


use ot their 


ches 2 
sort of a conouter. 
a man getting | 
3 he, with this 
^^ and here, 


future 


the other way and th 
bend over 22 be 


to his growth 


d something the other day 


-DT 
X9 
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Hazhan - cross 4:41 
„ to ask you, if you were retained by 
cin, wouil rovn Cie CT! 3 “unterily to put itself in the 
position of fü. re the prospect, without an ASCAP license, 
c2 having a v^ ri Óbovencory of programs in the can to 
which CTR rad .0 vighi to us: che music? 
ill cbject, your Honor. Large 


inventory Lr ^. o- tc that, in relation to what aspect of 


there are enouch facts in that 


we neve éiscussed, subjec 


"a crventory of a hundred mi iion. 
-a possibility of an iaventory at 
a1 en do:la:s and what ctner details is it that 
sugai to be in the: question? 
SLUMSTZIN: i just don't think Mr. Nathan can 
sv the question. 
ne can, I am willing zo listen to the answer. 
THE CCURT: I am aot saying he can either but the 
is whather it is pecmissible to ask him. 
331ow the question. 


TH WLINESS: I would say to my client, how much 


| 


is involved, how much is the music involved in there, how 


— MÀ 
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much is 


then call i: 


do you hin: 


said in ras 
there would 
cf a hundre 
much the nu 


cub in, fil 


would be 30 


1 


some th 


advising 
Uruska, i ! 
derives 


doubts. 


enable you 
A 


u 


which vou 


2 
roO! 


4142 


diztnau 


mc 


music of these different categories and I would 


cf the croducers 


bargained and say, * 
pramium might. be, because I honestly. as I | 


to his lonor think that 


3 question before, 
think it 


could bə moderate, 


in the cen--I don't know how 


the replscenent would be, if you had to 


he magnitude of the 


would be prohibitive to theiz going 


„ wouldn't you have 


l, yes. If I was 
to be perfectly frank I say, Mr. 


think the need for it 


rad corvictions. | 


which I Fave grave economic 


aow are not in possession of such facts to 


advice on that subject? 


in to the per use system about 


'zimony on direct. 


s-ified. recall it, about what vou 
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believed to be ə e ling as to it and what would happen 


12 the ceiline is cet at this level or that level. 


withdréewa.s.s 


license. 


your testinony, Mr. Nathan, you 
to explore a moment--that if 
Low enough, there would be massive 


of their music fron the per use 


Cer I have a page reference on 


believe it was two days ago. 
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e Is tha‘. a true statement, that there would be 
massive withdrawal: if the rate were set low enough? 

A Yes, I think that would tend to happen, if the 
rate were such as the members sat down and figured, "Well, 
under these rates, we would get instead of 4.3 millior, 
ninus expenses, & cross of a million and a half, and et such 
a low rate we just feel that nothing can happen under 
ASCAP and staying in merely h:s that as a weapon against 
our level that we can bargain," yes, I chink they would with- 
draw oa Masse. 

I woulc. 

Q I believe ycu indicated this but let me ask you 
the original question -- am I correct: in assuming that there 
is some point hicher than the massive withdrawal point at 
which prominent pecple like I:ving Berlin and Rogers and 


Eammerstein and the Cole Porter Estate, et cetera, would 


` withdraw from the system? 


A Well, cf course it: is going to be by gradation 
and I don't know what that po:.at is, but the point at where 
you begin to get more selective, so to speak, sithdrawal, 
more limi: d withdrawal, at mat point you are going to 


have a very real. testing of sha ceiling into hc 7 -- whether 
the people who have withdrawn are able to bargain, are 
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bb-2 Nathan-cross 
able to get o: where. 


But selective withdrawa) would be quite differ- 


drawal point ané the point of selective withdrawl by the 


i | ent from massive. Z taink it has to be very, very low to 
i | get massive wither? 
d i Q Richt. I m talking at the moment of selective 
, withdrawal aw: pen: of real stature like the ones we 
? ö mentioned. :e 3320 :19:, I suppose would be in the same 
' group. 

i 

i A Richt. 
" ! Q A; th2 .vocrieior of Happy Birthday. 
i : Q No, when people withdraw from this per use sys , 
ài f they would dc so because they would believe that they can 
T maximize their zevainies by withdrawing, is that so? 
x | 
" A X think that is why they would withdraw. 
" i Q Setter off cut than in, in effect? 
. ; A I think they could get more. They would move 
ae i! 
= " out first, because they thought they could get more under 
= | direct negotiation than they can under the per use rate. 
á ! Q Now, between these two points, tho massive with- 
7| 
* 


top people in the profession. is there some midway point 


Where other writers and put. shers with withdraw? 


TIU M r 
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A Well, this point, I think, would depend very, 
very considerabiy cu what nappaned to those who “irst 
withdrew. ‘This is the point I emphasized the other day. 

Q If the experience of the writers and publishers 
who do withdraw is favorable, rather than unfavorable, 
then others are likxaly to follow. 

A Oh, if it were favorable -- I don't believe it 
would be mess 11 Z said, J feel strongly it wouldn't -- 
if it were fave i it would be encouraging to others to 
withdraw. 

Q Now, let's assume that the per use rates are set 
at a poinz ridwey between the massive withdrawal point 
and the highly selective wicthc-zawal point so that more 
withdraw qhan just the very zenith uf the profession, che 
Rogers and iiammersts»ins and ito Cole Porters and so forth, 


and some of the music puolishing companies are in this group 


Is it r2usonabie to assume because of the size 
of the grovp withdrawal that their experience will not be 
unfavoreb..e: 

THE COURT: Waat sine group are you considering? 

MR. HNU BHE: woud be happy to give specific 


ezamples. 


maybe some of the Larger ones..n this group of top 14. 


Q This g7oup ‘sould include the people we mentioned 
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before, 53cjo7- and Harmmersteias, Cole Porter, Lerner and 
Lowe, Burt àioscorach, the Beetles, it would included ple 
at tne lev2i of Cy Coleman and Johnny Green. I“ 

include Jane:: Bros. and Chappell and Shapiro 


‘he Edwin i. orris Dublishing Company? 


A 23 ell their rapartoires. 


Q 
8 thet it? 
7. HFUSSA: Let's stop right there. 
DTI TEN: Everything else is in. 
EEUSKA: Rigi. 
A Woil., this poses 32 very real problem. 
zo think a29u: it: beceuse I couldn't conceive of 
31appening sniess the rete wana very verv lew. i think 
that here is a brenó new circumstance in which his per use 
cate or rates, anc I den't know how they stack up because, 
also, the 3ecisior about withdrawal or not ~~ ends in 
very corsiderebie measure not just on a COmeptual level 
(f Yates, but it depends on levels by songs or by small 
categoríes so that it becomes meaningful, and I think that 
it wonic have to Le awfully low for this magnitude of reper- 
toire tc ke withdrawn and, obvíously, if it were very low, 


very sizecble, you move into a direct licensing rtraight- 


away * 
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May © ask a question which may bring 
the whole structura of this discussion tumbling down and 
with a5 deliberete intention of doing so, but I want to 
be sure we are building on a secure foundation here. 

What isyour reaction to this presentation -- 
would it not bs possible thai: once CBS prevailed in this liti: 
cation and the Court orders the parties to negotiate for 
a per use tee structure, isn't it rea onable to assume that 
the paczcie; would reach a foc structure which was satis- 
factory to the ASCAP members -- I don't mean every single 
member of course, out however they decide thes» things 
within cie organization -- and if it was not satisfactory, 
then the matter would come to the court. 

And is it not reasonable to assume that the 
Court's auchority and ability zo command a result might 


égain bring about a negotiated arrangement which was at | 


least accepted if not satisfactory and if the same distribution 


tystem concinued ia ASCAP as was in existence before, is 
there any -eeson t5 believe that anybody would withdraw 
under the circumstances because he believed he could do 
better? 

I don't know the answer tc my question. 

Yes. Neill, you: donor -- 

THE COURT: I ion t have any predilections. 
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THE WUTHWESS: My problem with this is that as 
I understane. Cn perpðsa, the per use schedule is not a real 
schedule. i£ is an igterim device to be certain that CBS 
70: Columbia Teles: oi is in a good position in the process 
Oc Moving tc a direct iicensing 

THO COURT: When you say that, I assume what you 
ian is what tasir attitude towards the schedule is, is 
That rigat? 

PH ens S: Well, as I remember Dr. Fisher's 
Statement, i une zac it doesn't make any difference 
where the Cour sets the fee o2 where they bargain, it is 
going to adjust iiself by the direct Licensing. 

HE COUFT: Parkaos I am asking you whether you 
Sg. ee with & iat. 

THE WITNESS: Yes. I think a per use license ib 
be. ng pursuei by Columbia Television -- I mean, after all 
it is their jame they are gcinc after and as I understand 
whct Columoii wants is a negotiation or a Court settled per 
use rate which they can use -- I am sure they object when 


T say I thin: they use this as an economic weapon to hold 


Gorm or push down or keep down the direct license rates 


in the proce;s. 
“HE COURT: Well, I think there is a difference, 
though, between what cn s objective may be and what may 
SIUTH RN DISTRICT COURT REPORTERS 
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he the actval outcome: of the tua: ion. 


ttre meee 


35 I am asking vow -vhether you believe that just 


4 


i because thit is theis objective that is a necessary negotiated 


or imposed resvlt? 


A Well, zon sae, ycur Honor, where I have a diffi- 
culty as a: eccnomis is zt what point up and down this rang 


of rates one cen, in assenco, arrive at a pattern, composi- 


«o 


| 
| 
| 
hion of cates lieu on the ore hand is manageable and which i 
i on tho . Fer und begins to zeflect what is pursued. | 
i 

You sea, I can cec the blanket rate in a sense. | 

i 

iere is 4 whole vactinty they ore making available, "Pay | 
Sor it, ve wil! sartgcin it cem, you can use anything you | 
wane,” and I can 326 tho obher side where you bargain down | 
the line with so mach per soru -- "I want $12 for this and | 
a 
| $1200 ro: mar, au they bargain it out. | 
Ent, i1 betvaen, zow we are arriving at somethin} 

entirely d:.fferen: about whoch we have had no experience 

enc that is: the actempt to bexgain ccc feature music and | 

theme end hackeroaiid. but al.] kinds of ranges within it. | 

| 

| 

| 

| 

i 


Vncn I read the patterns already prevailing just 


| 
22 ij : i È " 2 A 

à in the dis:ributioi1, let alore in the concept of bargaining, 
7 i 


ind, vour Henor, z very ci:ficuit concept of trying to 


U 
ex 


ce wiat era ch: rita. It is a whole new game. 


iv 
2 
j+ " 
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e~ 


I vsdez:tend the criteria in a blanket license. 


Ycu know, what is invcived, kere ic is, here is the whole 


repertoire. - Say ~~ Mx. Finkelstein says it is worth 


IVUEZ 


six million. Mr. 3ipber may heve said three million. They 


battled and coms sw: io 3.1 cr 4.7, but here we are in a tot 113 


x 
uo Ti 


n:w area which n assence has not been tried, but I do 
uiderstand the othe: sida of the coin that if you go down 
and start hevi: . dizec licensing and each one bargains 
directly, Ga: ef guad ncw you arrive at a price. 

oz, $n between that, how you work 
Out a system o: 2o:egozio3. which categories would be 
sufficiently soli so that che objective that is being 
Sought here, meineiy. the marker place role, the simulation 
market place m: iy weuld work, I find it hard to conceive 


ox that. 
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TEE COJRT: So your conclusion is you don't 
xnow at whet level that whole structure -- 

THE WI'"NESS: I don't really. 

THE COURT: Mr. muska, go ahead. I am sorry. 

Q I thini: we were at the point of discussing the 
propositior whether if the grcop o writers and publishers 
which I ran ed were tc withdraw from the system, whether 
the very fact that the group consisted of those people 
would virtually insure the fact that their experience woulc 
be favorable rather thar unfavorable? 

A The experience cf those who did withdraw? 

2 Yes. 

A Well, favorable in what respect? 

Q I em using the words favorable and unfavorable, 
sir, because those were your words. You said if the 
experienc: of the people who withdrew was unfavorable, 
that would liscgur age others from withdrawing. I take it 
you meant i. their axperience was favorable, that would 
encourage others to withdraw’ 

A Yes, y23. To the extent that those who withdrew | 
were able to negotiate and sel. their music to the producers 


of CIN above the calling -- above the per use rate that had 
wovld encourage others to 


been negocicted, I think that 


withdraw. 
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e That wasgr't exactly my question. It was: 


“ne fect that a groar of this significance withdraws 


virtually cuarantes that the withdrawing groups’ experience 


will be favoraple? 

A Wo I cor t think it guarantees it at all. I 
zaink that ths Columbia Television Network and its producers 
ond packagers will sesk, as eny intelligent, specific, 
economic ertiiv will £5. to still try to get its music at 
tre lowest pric: Xx: look ever oa this side of the 
street and th ee eil these publishing companies, ‘ineng, 
nich you kave nan, sizzable repertoires, end they 
sse on the ot dc tose wzo are still in ASCAP where 
4 ceiling rate ue been arrenged and they can bargain on 
direct liccnsji- Thiet conpoay is going to lock at every 
possible substitute it eon fiad withan the repertoire that 
ASCAP has. The are not goiag to say, well, all these big 
ones have come out and we are just going to bargain with 
taen. Those bia ones have come out because presumably 
ey think they car get better than the per use that has 
b»en negotiated, presumably. 

CTN and its producers are going to fight like 
tae devil rot to borgain with them above the rate and that 


way bring the others out. That way they lose their barga 


power if everyone would come out. 
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Q Am J correct in assuming, Mr. Nathan, that 
you do not :now the extent to which CTN programs now use 
the music med or written by ihe people or comoanies that 
I mentioned in this hypothetical example? 

A Of its ion-theme end background or its pure 
theme and bickgrowni plus the non-theme background category, 
I don't knov what p-opotion is in each company vou mentioned. 

Q Comanius or writeai's? 

A Or writers. 

9 If vol vere to learn that those companies and 
those people represented as much as 15 per cent of CTN's 


current use of publ. shed music, would that influence your 


i 
> [4 


jrignent? 
A No, it vovidn't. If I were CTN's bargainer, 


nogotiator, I would struggle hard to satisfy myself with 


r 


th» other 85 per cert and leav: these 15 out in the cold 


if I coulc. 


CIN TUIS £O 


Q Ever i£ it wes injuring your programs? 


A Jeil, ckviously it comes on a point -- I don't 


krow where that poirt is -- where ore wants to injure the 


programs. Again X say when you have three networks, and 
not a large aumber, there is juite a bit of roonfor program 


adjustmeat I would 
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Q There cores a point. We were talking about 


3 * 
3 SSS SSS aS. 


Sa Se yee ets 


points along the ecale starting from the massive withdrawal 
point on the bottom and a highly selective withdrawal point 
cn the ton. 

Y Deve you agree with me that at various 
points along mat grash othe:: publishers and writers would 
pop out of the ver us? svstos and withdraw. 

are you reach the point on 


this grapa mem num writers and publishers pop out of 


t 
tie per use ssen so that it starts hurting or impairing | 


tre program: en CIN, L£ CTH were not to deal with these 
people, tha: ios zi5»e'ieace of the people who withdrew would 
bë si nervi" favorcbhie so as not to discourage others 
from wither: wi 

MR. BLUMSTRIN: Your Honor -- 

== OF to encourage others to withdraw? 

MR. BZUMSTEIN: With all due respect, your Honor 
there has gct to cone a time when this sort of questioning 
has got to end. We have been over this and over this 
anl we have Mr. Natlan's views. I don't see why Mr. 
Hriska at this point. should have to ask the question in 


al. kinds of different variations. It is essentially the 


sane answer, 
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MR,HRUSKA: Your Honor, this question is, 
I believa, the most significent question I can ask Mr. 
Kathan on his views concerninc the ceiling effect, alieged 
ceiling ef ect, of the per use system. 

What is positive here -- 

THE COJR?C: I wijil allow this ques-:ion. I 
think that is sufficient ther on the ceiling effect. 
think jit i: a wrap-up question. 

MR. IN ISA: Yes, it is. 

THE 7OJR?: TL will allow it as tha. 

THE WITNESS: Your Honor, let me try to point 

6ifficil ies with this issue and what I think 
the factor: are. 

¿yst of all, Z t ink it depends on the level, 
ss X pointed gut, at which th: per use license rates were 
ret, very, very lov, they wili all come out. Somewhere 
tleag that point, za the l* ver cont which you have ned, 
rili feel. nat their music of such valve that they can 
-egotiate : bova that. I myself have said that I think thac 
"olumbia Televisio: Network sud their producer; would 


struggle very, vac! hard not 0 deal at all with these 


,ithdrewer: knowi:;j they went above the ceiling and they 


tried t- negotiate with the 83. 
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You here said than up to a point that may 


ork, but thea there soe a point when their proc am i8 


huxt. I accept tiat. 
I: they, hovavor, keep only that criterion in 
nind, program rz, thev may ^argain with only two per cent 


oat of this 13. 2/355. “he other 13 are left out in the 


mole. 


c if they really bargan with the 


zz0ple that he come vat and they, therefore have. 
echieved, sry. 3 23 woe the per use rate, that that will 
ei courage o T bo come ovt. I can envisage, Mr. Hruska, 
wrere if 13 ct thoa ave in trouble and two of them are 

cing well, the où ‘igure, gee, I don't want that 7 to 

1 odds. “hose .2 che: are not doing well in relation to 
those 15 art pretty big people in the field. I am not 
that big. l an not gcing to come out. 

I an savirg it will be silly for me to sit here 

anl say I ti inn under these circumstances so many will with- 
draw and so many won't. You can't tell. You are dealing|-- 


THE COUIT: All you can do is describe the 


fc.:tors whica you think will influence decisions? 
THE WITKESS: That is correct, sir. 


Q Jid you read the testimony -- I think we menti 
th:s yesterdsy ~- concernirg the fact that inthe per use 
SOUTHERN DISTRICT C:URT REPORTERS 


UNITED STATES CON HOUSE 
FOLEY SOUARS, N.Y., N.Y. 1000/7 “ELEPHONE: CORTLAND 7-458) 


JE CALALT — SIS ET 


ES... 


| 


gab-7 Nathan-cross 


system as it is contemplated y CTN publishers and writers 

who did withdraw copyright owners who did withdraw 

would have an oppertunity to advise CTN of any information 

they wanted pertinent to their compositions and that that 

information would be fed inco the computer system so 

that it world be available as part of the status report on 

any composition in which the »-oducer expresses an interest. 
Do you recall tht? 

A Se. 

Q All right. One cof che points you made, Mr. 
Nathan, cegarding disinclinat ion to withdraw, as I think you 
put it, vas the fact that the copyright proprietor who was | 
withdrawing would kind of send off negative waves, indicate 
^ am god ig to be » big, bad t:toublemaker to deal with, do 
vou remener that? 

A Yes. I thought he increased CTN's resistance 
to bargain. 

Q Has it occur. i to you, sir, and if so would it 
influence vour judgment that: the copyright proprietor upon 
withdrawim: could counteract: any such negative signals by 
express Language a3 part of the information he cives to 


(TN, suci as i» words or sub cance, I am not trying to hold 


you up, i just want co talk ¿iout it? 
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BUMSTZIN: Objection, your Honor. 


29U37T: I will allow you to answer whether 


to id 
— ͤ — — ae se 


judgmeu-. 

. he wculc. say to -- he would have to 
say to Cir, I hava wia out. I would like to bargain 
with you. 238503 I some out, I want more than the per 


E 


use liconse ratz. a9 gaze honest -- " 


that has occv-r:d to you, whether it would influence your | 
| 
| 


Q 
A |, iche types, yes. That is right, yes. For | 
some tyves mas i wiatcver he withdrew. 

Le Am I naive in assuméhg no matter what 
he said t: C, CN would Le likely to assume or anybody 
would on the tia: cide of the table that he came mut to 
improve his este, chat might involve the use of his 
music mors frequently perhaps at a lower rate per use, it 
might involve gewing paid more per certain pieces than the 
ASCAP schcduic we are talking about, the per use schedule, 
but, in ary event clearly he wouldn't come out except to 
improve his citua‘:ien on an overall basis. 

THE W.SfNESS: That. is what I said,your Honor, 
tho signai that is telegraphed when he comes out and he says 


to CTN, here = an. 
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o Let's take Irvínc3erlin as one arch type of 


——ä——6 — 


a withdrawer. 

It is reasonable for à ran in Mr.Berlin's posi- | 
tion to assume that for some -ypes cf uses of his music 
such as :eature performance cn a prine time musical variety 
progran chit he coald receive more then the top per use 
rate, bu: ihat on other types of uses of his music he would 
receive lens than the per use rate? 

A That is right. svre. 

Q Ali -ijht. Wouldn't ic be rational for Mr. * 
then to withdraw aid say to C?N in this notice. that it is 
my posit:or that s: prime time feature uses on variety pro- 
grams of my works, I wiil went to negotiate and I will 
expect 2 price higher than the par use level, but on other 
types cf uses i nicht well be receptive to prices below 
ihat level. 

MR. RBLUMCTEIN: Are we talking about White 
Christmas in =-=- 

THE COURT: Mr. Hruska; X am going to sustain 
an Objection co the question. I really feel th*s area has 
baeerfuijy oxplorod. We are ali agreed that there are a 
variety of factors which will affect the behavior of the 
parties on both si¢es, but tact each of them will attempt 


to maximize the bereits of ie situation to them. 
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i think X just put pretty much the sime question 
to Mr. Wevchan, whatever the reasons are for which Mr. 

Berlin in the cas» vou posit. might withdraw. I can't 
come to any cher conciusior. from either the testimony I 
have heard cz any é::gurent 1 have heard proffered that he 
would have: been withdrawing for any reason except to improve 
his situé::ion. 

ME. RUM N: Yee, your Honor. I am trying to 
make here a svbsiliary point, and that is that in reality 
the factors Mien H'. ;3then has brought forward as argument 
against the Kei Hood of withdrawal are in reality not 
factors which ave goin: ts cccur. 

ve. Nithan; as I understood his testimony, 


had induced on dixec: thet he thought the biggest reason 
why writers and pub! ishers would not withdraw was because 


would be efraid that were they to withdraw CTN would regard | 
them as in effect troublemakers, people who are going to 
insist on all occasions on prices above the per use level. 
THE COUKT: I con't think that is a proper 
characterization of Mr. Nathan's testimony. He gave reasons 
why he felt the; would not withdraw. I wouldn't characteri 
f 


it as having said that CBS would regard them as troublemakers. 
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In any event, I do believe that the whole 
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dqab-1]1 Nathan- cross 


Subject hes been dequnte ly explored. 


You a:e perfectly free to argue at the 
appropriate tins hat Mr. Nathan’s testimony describes 
facts wlich wili not occur and you are free to put on 


rebuttal testimon to chat effect. 
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i. TRUSKA: I would like to take one moment, 
your Honor, on cae bore rypotheticel xsegarding the per use 
system, ard that is for Mr. ilathan to assume that the per 
use rate for a feature performance on the CBS Television 
Noswork is ste ez $tO0C. 
2 At what . Mr. Nathan, would you expect the 
scaly unique music, music composed by people of the statute 


oZ Irving Berli; 


4 


».chdrawing from the system? 


15? rate set by negotiation or the 


-y m$ wsr because I don't know enough 
about rate ucturecs and vata differences and rate levels 
by different coiposcr:. Z wouldn't be in a position to 
answer thet really. 


Q Do you krow that $830 is the present ASCAP rate, 


zoughly $800 is me present AS IAP rate of distribution for a 


feature use of en ALCAP composition on contract? 


I en are 


MR. BLUMSTEIN: Is that total, Mr. iixuska? 


MR. HRUSFA: Writers anc publishers, yes. I 


sor ed aa i nn wan 


think it is actually between 8 and $900. 


THE COURT: All right. Are you satisfied with 


Mr, Hruska's answer? 


ur Qr 


MR. BLUMETEIN: Yes, 
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Nathan knows that or whether he knows that whic ^ 1d answer 
your quest. on? 
MR. IRUSK. : Really the latter, your ilonor. 
A Krowing thet, since that is a distribution con- 
sideration among A3CAP's members, I stand by what I have 


said before, that I don't think that is an appropriate 


Nathan - cross 
TIE COURT: Do you want to know whett + Mr. 


naasure of the marke value aspect that would derive out of 
s2eking to set a per use rate or direct licensing. 

Q Could you assume that at a per use rate of $800 
for a feature performance on CTi, that what I think you 
referred tco from time to time a: the fungible music, would 
not be wittdrawn fxon the per use system? 

A Will you further ass;me--if I may ask, is a 
further assumptioa that the 5800, forgettina about getting 
involved ir the distiibution of ASCAP members--I was going to 
. Say it was the averace on a direct licensing basis, but we 
have no basis for direct licensing. 

See, I fird it hard, Mr. Hruska, to translate 
this value for distribution among ASCAP members over to the 
bargaining between the copyriga:. holder and the user. If you 
sty, well, 39) is an average, that would be set ir this per 
«cse or 800--I don't think the withdrawal will take place by 
verybody above the average, ro, 
SOUTHERN DISTRICT COURT REPORTERS 
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Q Tiat vacn't the question, Mr. Nathan. The 
question wes whether the fungible music would be withdrawn 
Lf the rate were $9506, per uss rate was $8002 
MR. BLUMNSTLI!U: I'11 object to that. I don't 
know what fungi 
Uhere there are substitutes available? 
Right, your lonor. Mr. Nathan had 


roucht it would be a term meaningful to 


ee aremennes 


e 


ii: is meaningful to me. i still don't know v 
to relate tha: 800 tc. That's my problem. If we had had 
experience and you said zo is, % Nathan, the average amount 
that has new bsan set on the oer use for features is $800, 


nit we know trough «om. e ence of direct licensing, 


— 7 S d * 
rr ST TE M eo TT uv 


ty cutscanding piece is $3200 


cne is 2430 and something, this is 1600, 


vou give me a range cf figure: and said, would anything-- 


TLI 


would thet 800 cause withdrawal, then I would have a better 


* 


? 
— 


basis. 


pa ne — 


| 
| 
| 
| | 
| 


a 
——ÀN 


As it stands, that 800 doesn't mean much to me. 
Ti. COURT: May I ask this general question? To 


the extent that per use rates might be set as a result of thi 


Litigation which were for all practical purposes the same as 


SS 


what the average distribution was for that type of compositior 
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today, do you think that that :ould limit the number cf 
withdrawals from tie csr use s sten: 

In otner words, ŻLE :eople come out roughly the 
zame econcmically under the pec use set up as they are 


soming out now, do vou think tat would limit their with- 


Ar wal cr de hink that th ir withadrawai motivation 


‘would depend on whei:hex they t ink that they could do 
better by breaking way? 

THE WITNESS: The withdrawal would be limited by 
Shose who think ther could de ‘etter by that, by substan- 
cially abcvs that. t would bs an average we are talking 
1i 2uc. 

Q You test:.fied yesterday, Mr. Nathan, that writers 
and publishers were heppvy with the present ASCAP distribu- 
tion system apart en matters that are raised from time to 
time such as the -u-rent proce:ding on day time programs. 
said chet. a 

giva you some indication, Mr. Nathan, 


present 3802) figure rapresents in terms of 


Not necessarily. It represents a degree of satis- 
fection with a system which cives him $800 per performance, 
per feature selection under this arrangement, that is under 


the blanks t arvanyevenct. 
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“o they are getting 800. If it ie used a 
thousand “<ires., 235 m they get 29,000. 
ion as to how it is distributed it seems 
to me nus: 29. ‘> “his blarket approach and how we dis- 
tributed under “he slanket approach. I can't see how a 
person savs. weil. © get $209 here in this distribution, 
under che S8 s T think i: is a good system. It’s an | 
I dor't need to bother. | 
Now suddeily ihiy are: sing to me ard suggesting a new 
eystan tha. is ^n e353nce ci-ect licensing. T don't know wha 
I'm going to b- involved ir doing. $800 maybe just nutty for 
neybe invelved in so much negotiation, so 
mich record:eep re ani so much this and so much that, 800 
makes no sense cn 
isn't there also a limit which 
presently exists trat the $609 that is the feature payment 
_ now is parc of a peckage for which he gets certain other 
opportunities? 
THE HT. ESS: Yes. 
THE COULT: And it may be less than what he thinks 
it is recliy worth, he is willing to take $890 because he 


gets certain other acvantages in the present svstem? 


THE Wi"HESS: That is correct. J assume he says 


ASCAP will go oa with respect to all these other services 
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it provices, local radio and the lik». 
I think tbe whoie rew set of gears vill go to 


work in his mind about the price on a direct licensirg. 


Q Mr. Nathan, isn't it economically reasonable to 


conclude that if ASCAP menbers balieved that the fair market 


value of their worl:s was 2 let higher, appreciably higher, 
Wan what. they are now seceivire fron ASCAP in performance 
distributions f hose works, that they would leave ASCAP 
snd obtain the fai- market value for uses of their compo- 
sitions? 


THE COU: IE i 


et 


was a per use system or noa? 
MR. HRUSKA: Ncw, your ilonor. 


MR. BLUMSTEIN: Your Honor, again I think this 


guestion hes heen asked in various forms before and already 


answered‘ 
MR. HRUSKA: Uo, it has not been asked in various 
forms, your Honor. It is a question which again I think is 


essentia) to-- 


THE CUT: X dor'* see how that is going to cast 


zny light. on whac---you are tr ing to get Mr. Nathan to agree 


han the ASCA? mater consicere that the present situation is 


MR. WROGKA 


to that. 


r THARN DISTR < QU. PEPGRTERS 
INITED 57^ T^: COURT HOUT 
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: No. your Honor., lle has already agreed 


$ 
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THE COURT: That the present rate structure is 
ecasidereó zzacscaeblae by ita 1:3 5ers or else they would 
LEAVE. 

CKA es, that is what I an getting at 
here. The reases X am ge-ting at it is really for the next 
cuestion. 

i uncecstané the reason you are gettin 
theough is whether I could accept 
Mr. Nathan's vi: on such a generalized question. I am 
2 beiiove if ieroascration is made of how prices 
exe reached anc so fort ‘ha: sertein people may regard 
them as reasonab..e 
age ASCAP member thinks that 


everything is perfscti, i ; that $800 is proper as a 


feature payment at preseni: time seems to me much to , 


general to have any sracticai coplication. 

MR. HRUSKA: My poirt is, your llonor, that given 
th: presen: rate cf listributicn, given the apparent satis- 
faction with that rate of dístr:bution-- 

THE COURT: What evidence is there of apparent 
satisfaction? 

MR. HRUSKA: The simple reason, your lionor, that 
the system continues If writers and publishers believe in 
mass that that system was far less than the fair market value 

SOUTHERN DISTRICT COURT REPO! TERS 


UNITED STATES COURT HOUSE 
Po. Fr SQuAPE, N. C, IY. U TELEPHONE: ORTLAND = 


L 
Sacer eos 


gave 8 Nathaa - cross 4170 
of their works they sould not ressibly as a matter-- 

THE COURT: Why does CTN nave a blanket license 
at the moman:? It is certainly noc satisfied with it. 

MR. URUSKA: That is why the lawsuit has been 
brought. 

THE COURT: I understand. What I am trying to 
ing cut, there are some things that people continue to do, 
pat not necessarily be satisfied with. They take it as the 
least of the availasle aiterratives. 

MR. unos : Except for the fact, your lionor, that 
ASCAP rep-esents a aarketing device which is perpetuated 
ty writers and pvblishers. 

THE CCUTIT; I'm prepared as I have been on other 
occasions, when the time comas to hear argument on this, 
to read what you kave to say. I just say that it seems to 
me it is a question of argume:to*ion and that my own reaction 
to an attempt to prove some of these propositions by talking 
about the mythical man who is the average ASCAP man is not 
very meaningful. 


MR. HRUSKA: Then perhaps we should break for the 


— Y e— ea 


morning, your Horor. 


MR. LLUMSTEIN: Your Honor, could we inquire of 


Mr. Uruska about tow much longer he would be with Mr. Nathan? 


MR. UN SK: I think I would be in a better posi- 
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tion to answer at when we come back at 2. 


Er.... 


P eri ' 


. try to give an answer to it now. 


I rsiieve, your Horor, that I have appro '-*tely 


* € 
Sr 


one hour left. 


‘HE OCGUFT All right. 


Isto. 


axe adjourned antil 2 o'clock. 


antil 2 o'clock p.m.) 


» c 
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AFPTERNOO?. SESSION 
2 p.m. 
ROBERT Ke SATHAN resuned. 


CONTINUED CROSS EXAMIIATIO: 


LY MR. 'iRUSKXA: 


In irect cxuü nation, Mr. Nathan, at page 


J your 


3929, where you vere discussing music written for television 


-p a 


programs in connection with che 


you indicated. I believe, if : understand the testimony, that 


LJ 
analysis of the per use 2 
&lthough music written for programs would not g9 into the per| 


use systen, nevertheless, csomcoaow the per use rates es .ablished 


| 


Nathan the 


for that system would e rate as ceiling prices for such 
music. 

20 I have that cocractly? 
Ti: CLURT: Why don’t you show Mr. 


passage you are referring tc. 


AR. HRUSÁA: Rish* 
IR. SLUMSTZI.: iut page is that? 
MR. iIFUSKA: 3929, 
Q thirk orobably ka heart cf this starts at 
line 15. e chnap 23ujht to ad that so that the record 
now is clea: as to ait we are talking about. 


“HECOURT: is not too long. 


MR. ERUS<‘2A: it is a brief paragraph. 
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irect negotiation with the producer 
cr packager 6 S -r L. withdrawal. It is a direct 
licensing, ev^- prior its getting into the ASCAP reper- 
toire, It is «= »varyaining itn which, obviously, the license-- 
the per uso rie i n sind as a ceiling as I think it would 
operate ciaarly 

your question? 
€ your-- 


your testimony accurately 


3tatement read? 
Aid we have the statement 
pack? 
TEE COURS: Let tan teil yov what I make of Mr. 
Nathan's testincny and if h- says I ar correct you will, I 
hope, understand. what y dad that is that where you 
dealing with music that is written for a program, that is 
ret »u5lishcd, even if you are under a per use system, 
per use fee set for that kind of nusic will have an 
influenca on the price thet CTN orwaoever, the user, and the 
buyer altimateiy reach; that is, it will affect their nego- 
“iations by being in existence as ^ fee for comparable work: 
that is aumber one, and numoer two, thit ít is not a true 
withdrawal, which I think we ail cviucretand, because it 
never wa3 ir, the rooi. 
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That's correct. 

THE COUET: Does that sum up your meaning? 

THE TNLS?: Yes, our Honor. 

Q Could ycu explain how the per use rate would 
affect the price of this music? 

A Well, the producer woulc cbhiously know that if he 
bargainec with the writer only 1 to what was 
part A in that forrwla, A plus B equalling total income, 
if be bargained only with respect to the writer, writer 
income, the income for writing the song and that if the 
song ther wentinto the ASCAP repertoire, it would be subject 
to this ceilizg--to the per use rate, I beg your pardon. 

Now, if he is going to bargain with that writer 
and t- say, "Look, we are dealing here before this song is 
writen oi completed, I will make a deal with you and pay you 
X hundreds of dollars or a thousand for the writing and I vou 
like to regotiate ‘he performance rights at the same time", 
ne has in mind knowing what the amount would be if I went into 

i 
the repertoire on It ese and he will try to bargain for a 
lower rate and, as I said yesterday, I think the bargaining 
positionbetween these two verties is such that from an 


economic point of view i woriä expect him to prevail and to 


i 
be successful in combining ris writing payment bargaining vith 
i 
i 
i 


his performance righis bargeiring and achieve & rate less 
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tbe 4 tathan ~ cross 
than the per uso reto. 

Q Do va gc rage, ncwevar, that the per use rate 
in these circussrarces wovld aot operate as a ceiling? 

A 9h, no, I dor't agree. I think it would operate 
as a ceiling oecstse both the writer and the producer know 
mar that per usc rate wovid apoly once it got into the 
zepertoire-- 

she repertoire? 
Xf it * in ems if they couldn't bargain after 
in at a ner rate bet certainly it would be a ceilin: 
Now, „ think tiant -.-coducer, to offer or to pay 
„ man more than whit wouid be available in that repertoire 
conclusion, it wouldn't be a very economic decision. 

Q Lf the pzcducerz of the program and the writer of 

This music cannot agree on the price to be paid the writer 


shen the music is not going t^ be written for this program, 


A No, if t:hey can't agree on how nuch the payment 


is, the prcducer w.. 11 turn tc aroher writer. 
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Q So, of what earthiy significance is the chain 
9f thought that it the music is written and if it were to 
go in the repertoi:e it would be available to the producer 
at the per use rate? This music is pever going to be 
written unless the producer ard the writer can agree up 


front cn the price. 


A That's correct, but as long as he is negotiating 
he might as well negotiate tha fuii price, namely -- you 
3ee, don't forget hat under this new arrangement we now 
lave, under e per use program, there is no more blan’ et 
license nd the en has given te hat producer X sum of 
money, which sum o: money he ^as to use for setting up his 
program. That sm of money includes an amount of money for 
two compenents of music, namely, the writing of the music 
and the performance rights enc, as I explained yesterday, 
“without going into a long story, he nas his own publisher 
particip: tion in ASCŁP to take into account and I think he 
is going tc be barcajning,aróá:wfu3ly, awfully hard with 
chat writer to gsi: trat at th very lowest price and he is 
joing tc want to pay that writer the lowest amount both 
as a yritirg and as £ perforx nce right. 

Q I heifeve, nir, you went somewhat off. 

The precise question is now can the per use 


system irpcse ling price or music which never comes 
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into the system? 


MR. 


bii MSTEjl: Zour Honor, it is perfectly 
obvious it can't. 

Ma. ska: Ur. Nathan has been testifying 
it could, your donor. 

MR. 3L'UMSTEI3: He bas not. 

THE COURS: T think he has indicated what in- 
rausnce e Délieves it ag usd he dt would operate as a 


ceiling. 


— 


i wrt say that have some question along the 
line that Mr. irusta does as to why it wouid cperate as 
a ceiling because of tbe con auplarion of the writer that 
his work might go into the inventory. 

On the other hani, I do see how it might operate 
as a ceiling aad I. invite your comments and Mr. Hruska's 
further qvestions if he wants, on this -- that the producer 
may knov that he can get perfectly satisfactory substitute 
music at. rate X and hejust is not going to pay more. 


Dees that agree with your views? 


THE WITNESS: Yes. 

THE COURT: I cen‘t remember the name of the 
series, but I think all of us remember it was ten years 
ago, whan -- Richard Rogers wrote the background music 


for a saries ~- Victory at Sea -- and assuming t such 


SOJTHERN DISTRICT COURT REPORTERS 
UNITED STA és COURT HOUSE 
FOLEY 3QUAR 2, N. Y., NY. 10007 TELEPHONE: CORTLAND 7-458 


bb-3 Ma shec-cress 


series were to be produceu again ani chat the producers 


wanteé to get awn of that Gistinction to write the back- 


Do yo tin that tho existence of the fee would 
conscitute a ceii: 
A Tha e;istence ci a fixed amount. 


ZHE ATT: As a per tise vate. 


i 
1 

! 

i 

ground music, | 
| 

| 

-i 

| 

| 

[ 


YHE WTUS88: deli, your Honor, in this case, 
if the preducer felt. that ge ting this great composer added 
that much -o he miqi- very weil be willing to squeeze 
tor thai: or even out of his own, 
but T Wirk this vould be the rare exception and by and 
large -- ve must cezlizo new thes he is operating under a 
new cet of conditions, L. ska He now has to pay per- 
formirg rights ci he now as a budget and I have to assume 
that Cul: tae " à lower 5vécet fer music. If I am wrong, 
then my assu. sions are weeny, but I can't believe they 
would co through his presa, changing the system, without 
havinc ihe t as a zetl goai and that is the conditions under 


which -~ 


iust want to be sure that you 


—— — 


agree with tho ar geren: oí tha: statement that you made 


yesterday ~~ that it, chat ey would try to pay les: than 


EL 
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they would have pzid otherwise, because Mr. Hruska intro- 


cuced the p s-275iiit; of their attempting to keep the 


price from joing ug, mich I understand is economically 


the same thing as trying te pash it down 


orice Ern escalating to the extent tha 
the judgment of the plaintiff 


co continve. 


7e3. That's correct. 
Q Thon would tco5eu, dr. Nzthar, if tne particular 
writer who was contracte oy this producer to write for 
the program seic si"piy, ent think that per us rate is 
high enough and you used tc pay me a thousand dollars a 
week and under the : use 72-9 I could expect another 500, 
but I want 82006. 

Do vou believe in aal the circumstances like 
taat the producer is going to ibe able to say sorry, it's 
only 1500 ard that's it, take it or leave it? 

A Weli, first, I think the Richard Rogers example 


5 an interesting one. I didn’t say in all circumstances 


but I do think that the prodtcer, given the constraints of 


the budget, given the elements which I introduced yesterday 
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that the producer muld make 2 major effort to pay on the 
per use, knowing taat per usc is there, if the man puts hi 
music in, think that it vorud serve as a ceiling in 
that negotiation with -- you know, always there can be 
rare exceptions but I think cverwhelmingly it would serve 
as a ceiling. 

Q And cai we agree that if let's say half of the 


writers who are nov writing music for television programs 


refused zo accept that price as ceiling but demanded more 


morey, that that price would quickly cease acting as a 
"ceiling." 

A It d»psnds on what their bargaining power is. 
You know. half ~~ t don't knew how many. If they formed 
cogether again and sey they bad a -eal strong union and 
they just said, we are not ccing to write any more music 
anless we cet our fee o: X crourt and a performance rate of 
= amount ard that § is above what ASCAP and CTN have 
negotiated or the Judge nas set, if they have a good stig 
2argaining power aid they sey, "We are stri. ing, other Tse, 
and we are gciug to get tho higher rate," it is possible 


they may. 
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Q X thirk I vnéerstand your testimony. Let me 
turn to a somowh2t different but related subject. 
Asstme on e particular television program in 
today’s woric ikot tne producer new spends $2000 a week 
in payuaenc3 co tbe writer o: original music for that prograr. 
and that CN zow spondis effectively an additional amount of 
$1000 for thi. wcnn end these are weekly figures. 


vou Kuh wha: I mean when I say effectively? 


i 
A Ys kris an cdéitienal thousand for what purpose, 


for music? | 
0 your testimony yesterday 
locating its payments to ASCAP. 
TES CO357?: Jestain portions of its ASCAP payment 
are aliozcacec 
Zxactlv. 

That portion £o: the show is a thousand dollars. 

Xes, sir. 

Ali riyht. Is it your belief, Mr. Nathan, that 
in a per use systea the prodrcer will be able to get that 
music for ass thai $3000? 

Yes, i: is. 


Would che same result occur in a direct licensin 


Yes ^ 
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Q So that that result: has nothing to do with 
the existence of a par use sysivam, this is the effect of 
direct licensing between prod3scar and writer? 

A Jeil, except that -- I should say that in a 
direct licensing where there is no per use, I would expect 
that this wovld alec be the case be use I think the budget | 
vould be pushed dowr. and X think in most instcuces the 
pueducer woul >e si.cecesrful in meecing that reduced hudget. 
I think without the pex use -- without the per use license 
functioning there, |i think there would be a greater range 
in pa, ents for mas d by CIN. in che aggregate I think the 
aucun that goes foc music will. be less man it is now. 


S211 withc:t the per use there would be 


| 
| 
| 
| 


If there is ever ¿ ceiling -- You can't have 
e range. It is ivet lire *»^ mechanical reproduction. 
l am right -- 
Q I éidn't want te «et beck to the ceiling. We 
nad spend ecnouga cime on i'i. 
THe COURT: I understand Mr. Nathan's testimony 
wither to te or to add up te the fact that the per use price 


for whatever category is in question would be a reverent, 
SOY F SERN DISTRICT COURT REPIRTERS 
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gab-3 NKathan-cross 4183 
yes, that everybody wao was 2argaining about music would 
look at that tc see “hat it is as e sort of point of 
Geparture, is hat right? 

THE WITNESS: Yes,it would tend to be a point 
of departure dom. 

Ti COURT: At the least it would hover over 
the atmosphere. 

THO WITNESS: i ‘chink go 

TIS? COURT: Ail rigat. 

Q Jusi Lo have som: figures to talk about here, 

wo are dealing «ith tho original $3000 payment, which was 


2000 by the pxciucor, onc thousand by CTN. 


2 We sr? nos in 2 system of direct licensing or 
per use, you fool taat figure will come down. Let's assume 
it comes down by $520. 

A Yes, sir. 

2 Is that a fairly realistic assumption within 
your frame of refersnce here? 

A I saspezt that if CTN were able to reduce the 
music costs by 1/6 in the first go-around, that would be 
a fair suocoss. 

Q All right, e are in a direct licensing system. 


Now what is being paid for this music on this program is 
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Dathan-crossg 
$50C saving. 
What nakes that saving possible? Could you 
describe taat in economic tams? 
à, Yes. T thin? at saving is made possible by 
a number cf factors. Fi of 211. the budget suddenly 


becomes a concerted or a coazentreted cr a focused budget 


Mow vcu have two differen: separate non- associa 


payment one by the produce to the writer fcr writing the 


| 
| 
| 
| 
| 
! 
dealing with both payments. | 
| 
i 
| 


music ard he. therefore. ont, bargains for thet -- of course | 


ne and the writer have in mind what the prospects are from 


the ASCAP payments. But now suddenly «e have a second 
factor, a change factor introduced where the producer and th 
writer ere bargairing for te^ items, act one, namely the 
«xiciag item ead the pez use or the direct licensing. 

We hove another factor introduced, and that is 
that now the total music payzientsz is focused in one budget. 
CEN has disassociated itself from the bargaining individual! 
It is now not barcaining vit» ASCAP. It turrs it cver. 


Insteed of havinc a ba®gainizg between two forces, namely 
CTN and ASCAP fo: this rouc :cillion, five million, $3 nn 


suddenly wa hawe : wult&plicity of bargaining by the 
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gab-5 Nathan-cross 
producers with the w: ran: 
Cis —- cgcin X express ny assumption -- I 
believe it is corect ~- wiil put a lower budget on music. 
Given those set of forces, I believ- that CTN 
ics proóuce:s wili succeed in lowering the total price for 
music, the tots? cost io them for music. 
Q Th: sam: ansie by the same composer? 


A Thet's correct, The system will be a changed 


n agree, Mr. Nathan, in a direct 
licensing syste: 52500. o use the figure we Lave been working 
with, would be ihe jaiz run kat value of the music? 


A It wii. bc that wazket value which has been 


—— — 
n ` 


negotiateč Letvcor ‘he produces and the writer. I* is a 


reflectior cf tho lwrcainod market value, yes, sir. 


Q So thas that $500, Mr. Nathan, is an index of 


` 
Cre . 


TU Ss 


the extent to which tbe present system would inflate the 
velue 5f that music over fair market valne? 
MR. 3LUNSTEBIN: Objection, your Honor. 


THE, COURT: Overruled. Mr. Nathan can say no. 


| 
It is a fcir questicn. . | 


A 7T wes going to say or -- you can say that is an 
index of the degree to which achieved an in balance of 


ing of power would permit the Columbia Broadcasting Network 


SOUTH ERN DISTRICT COURT FEPORTERS 
UNITED STATES COURT House 
FOLEY SCUARE, N Y., N.Y. 10007 TELEPHONE: CURTLAND 74580 


4185a 
gah-Ba Nathan-cross 


to reduce its cosi of music by exercising its bargaining 


— — — 


> i 
4 £ 
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1 
29 
rg 
h 
! 
e| 
1 
. " 
te 
* 
p 
" 


power fer more strony than ii: can now. 
L| 
I 
| 
I 
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| 
| 
í 
! 
| 
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Nathan - cross 4136 
has chat bargaining power now, why doesn't 


he program go to the writer and 


"U»iter. you used to get a salary of $2,000, 
now it's got ts 
A yi) A say that mere are two limits in che 
bargaining pow 
O is the salary co the writer and the other is 
the payme it 
D LI Mr. ruska, I have my own answer 
that. I n :: In if l lad to take judicial notice 
it or not. Tveir i zhat Mr. ;lathan is correct, 
t you could do :i ont necessarily assume that until I 
come to deciie the cese--ever i£ you could do it you aren't 
dcing it becaus- yov are cc to the court first to see 


whether vou zan get an arrargement which doesn't require you 


|. to take tha. rick. 


ra COE"SEES o C*oOmXpIGU UL 


t. know wheths:; that is consistent with the 

vie es. i vant to be rank to stete that so that you 

know my point of view anc you gan put on evidence to the con- 

trary if you think it is a mistake in conception or arque to 
the contrary. That is the vay I feel about that particular 
question. If I were presidenc o^ CBS, that is what I would 


do, too. 
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2 1 MR. 


“TN hzc he power o 


HRUSKA: The point ceaiiy is, your Ionor, if 


6» 


THE COR: Tt is one ching to have the power 


tn 
Tap 


. TE ymmo 


and it is another :biag to be persuaded that you have the 


ower. I would assume vaat kr. Nathan would say that if Mr. 


7 daley cbsoluteiy persuaded Lis tha: he had the power, he 
e Xouid do it. “he assumptior. : must proceed cn is he is not 


persuaded thet Mr. Navhan is right. 


MR. IHRISKA: Your Honor, it is not CBS actually i 


[2 


that deals wii -22 wricers cË this music, as Mr. Nathan has 


^ 
-— 
c 
Sn ee Rr ai 


=a 


it is the producers of the 
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5 
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| progr ^ sho Cal witi tie writers of the music. 
d" The poi it is if the producers of the prog-am who | 
H 
ox 4 7 : à 
i.n Ow Darga sith she writer of tha music on tat progran | 
i had the ability to ges thai: writer te accept-- | 
i 
i; THE COURT: You didn’t ask that question about the, 
| 


"Ü i|. producer3. My attitude towards the subject maybe different 


east in those erz. If vou did say CBS has tae power to do 


MR. HRUSKA: I theaght I added producers, "^u 


i 
m 
g 
- 
N 
9 
— 
< 


i 
| 
ay that, why doesn't BS do it-- 
| 
ight, your Nor. | 

| 


d THE CN ^t -3% t^^* vos the l. pression I 


had 


5 Q We navya a writer vho in todays system is receiving 


gawe 3 Nathan - cross 4188 

$3,000 a program. One thousané is coming to him from ASCAP 

by virtue of params made by CIN, 2,000 is coming to him by 
virtue of peyme:ts nace by the producer. It is your under- 


standing, true, tis‘: the writer and the producer of the pro- 


gram are nov necociating with sach other and, as far as you 


‘ow, barcaining is herd as they know how to bargain with 


a spect to t . Vee Neck. 


rect Licensing situation that 


» 2206. 


. im today's world the producer 
51500 rather than $2,000 
indicate Was Ln a direct Licensing situation that 


producer will net bz able to cei the writer to take $2500 


“he answer is no, it does not indicate that. 
Q Do you b2lieve that CT will give the producer 
in che same set of facts 2 music budcet of less than 2500? 
A Well, I said before that if the CTN were able in t 
first go to ge. its total music cost down from 3,000 to 
2390, I would regard that as pretty cood, and I suspect that 


CTi may eater this new world by stages or steps. I think 
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gawe 4 Nathan - cross 4189 
a cut of 1/6 might be reasonable. I don't know. They 
might try to give him only 2,000. i am certain they are goin 
to give him less. They are going to try to get away w. th 
less. 

I think that is perfectly natural. They are 
going to make every effort tc pav less. Whether it is 
1/6 less, 1/3 less or 1/4, I don't know. 


Q You beliave it is doing to be less? 


Q Let’s cali it for the sake of argument not 
2500 but 2300; they give the producer 2300. The producer 
Las got co deliver for this orogran $2500 worth of music. 


We have astablicthed befcre in this market that 


wouid be the market value. 


ñ—L—[—ͤ7fMeñ— ̃ NET SO NE ͤ i TCO CN CC NT LL LE LOE TT 


A Weii--all right, i'm sorry. I didn't mean to inter: 


Q is it ycur belief ichat the producer wil: maxe up 
this $200 difference, the difference between 2500 and 2300, 


by taking it out of other program linits? 


MR. BLUMSTEIU: How do we get to 2300, your Honor? 


THE COUFT: 1 de recall Mr. Nathan saying that 
CBS would attempt to oush ths amount spent on music still 
further dowa. 
MR. MESA: hat's right. I asked him to assume 
F'HEUH DISTRICT COURT REPORTERS 
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gawe 5 Hathan - cross 4190 
for the moren ec, to cili i ; We stacted with a budcet 
of 3,9000. tr. ‘Cian ve3cstfied he believes the music cen 
come in for :round 250(. We are calling it 2500. Mr. Nathan 
has testifiec tht w: heileves CBS would get the budget 
beiow the 25(0 3 Ve arte calling that oudget 2300. 

Mr. Natoan believe-- 


the 200 coming from? 


A may 122 toodoce this by saying this is cne 
sf the probl: e 2:07OMi si:s 1. thines being equal. They 
alvays ecve.. We sald kefore that I agree with you 
that f:het 233 psen rte! a bargain market value, 
namely bargairi: a n ths producer as the purchaser of 
“omer is the seller of the: 
service. 
In ny j»oigm. it is going tc be a very hard 
bargaining, and if Cf gives tec the producer 2300 to bu: 
that music instead of 2500, that that p:oducer is going to 
struggle and may succe26 in making the 2300. 
Now, If you say to mc. now he is paying 2300 which 
25, I muss disagree with you. 
10w the market value as bargained is 
the price is what thcy bargained. Ho 
matter who gouces wads: es out, if they arrive at 2300, one 
39 PT ERN DISTRICT COURT PEPO? TERS 
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g2we 6 : Nathan - cross 41.91 
can say this is the market price. 

If he can't get the man down below 25, and te stil 
wants him, he may have to make the costumes constantly, I 
don't know. 

THE COUR': Couldn't he also take music of less 
quality? 

THE WITNESS: lie could take less music, less 
quality. He has a problem, too, as I said before, which I 
don't want to complicate, about his own participation in 

SCAP which 3oesa't exist anymore. 


1 


2 He's alsc got a problem, doesn't he, about keping | 
the entertaiament: value of that program up to network | 
quality? | 
A Yes, he has to try to get the last bit of quality | 
f 
ovt for the dollar he spent. | 
Q So that he could not take the money out of o:her | 
. program limi:s without impairing the program to the extent | 
that the other limits are lessened in quality? | 
A To “heek amc, Mr. Uxuska, that the monetary ..imit 
is the determining Limit of quality and, in turn, rating, | 
that's true. I keep reading in all these thoughts in the 
field how speculative it is. Apparently money doesn't — 
determine rating. You have problems of taste. There's a big 
risk involvec here. But to :he extent money is the determi- 


nant, he has a real problem. 
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any tradec 


slementc? 
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i 


could caii 


hough? 
chis would permit 
think iz darm t. 
Well, 


£500 more than 


this 


tween music 


om in trade 
the producer 


ae wouldin t 


cross 4192 


Mr. Nathen, thet the fair 


direct: licensing sy:.ten 


believe: tha: 


1 ren-musical 


ar 


cf:s would have been 


propositica as to whether 


senantics 


worrying about 


on is wrether it is trade 


anybocy has any amouti: of 


2>urposes involved I guess you 


Sc down fron 3.2300 to 2, 000 


you put the 500 somewhe:re else, 


io was primarily indicating that 


coon in trade offs and I don't 


offs. 
is now cetti under t?’ 
57 28 


gets the $2 


Nathari - cross 4193 
A That’s correct lle gets; 500 more and he nas to 
provide more service. ile has to pay the fellow for the 
performance rights, where he didn't before. 
2 gut then would the same man with the same kind of 


music, his talents, anid we aze dealing with the situation 


— I3. 


where the market valus of his talents axe $2500 a program-- 


A his is what tr bargained out. 


22 . ILL. Log 


Q fhe vxoducer :« »*:zcoives $500 more and if he is 


Ran a. 


co geg the same man, io is goirg to pay that maa 2500, 


irent mal. as you emplied before 


wasn't nw question If I could just be 


nat he is gettinro 8890 more? 


sr physically perceives $590 more in 


Correct. 

‘S$ correct, owe I just sey that he also has 
perceive that he is now getting 5500 more in cash but 
is accepiing an obligation which used to get a thousand 

dollars. 
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Nathan - cross 4194 
ight. He is accepting an obligation 
value is $2500. 
^ "eli, te are coing around as to what the fair 
avount--no. M" See, wd > X a? trying tc get at, Mr. hruska, 


bpvsírnce-5--that he previously got 2,000 


2,000 in cash to the writer. 


is true he nas $500 more cash. lle doesn't 


have 2,000, he “+ gct 250 ut now for the 2500 he can't 
"That 509 res Gives me z bigger latitude of choice." 


2 I ar sot dikolvir- that. 


Q All Y wanc you t> say, I want you to agree with, 
if you can, is that h v has $2500 in hand which is $500 
more in cash ti 

With thet $2500 he can, if he wants, obtain he 
same writer ^o write the sare kind of music out of his talent$j, 
. the fair market valus of that in this system is $2500? 

A Yes, she far market value being what he is 
to bargain w:.th this man, yes, sir. 

Q Do yov 2130 agree. sir, that in lieu of making 
that decision, he could decide vo take a little more chance 
on a writer of somewiat less experience, perhaps pay him 
somethinc as low as 51800 and use that $700 to buy scenery, 
costumes or other program elements? 
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Nathan - cross 4195 
A Vell, if. is a zeal risk because we have already 
agreed nat we ave bardained this writer down from 3,000 to 
2500 and now vou are saying maybe he can get scmebody else 
xor 18. 
cen, and the risk is not too creat, God 


*'e& ccod econonic effor-. 


wic’ 
. igh in the competitive, economic environment 
be no guarantec ox financial success to writers 
lisbers? 


tem, í certainly do 


before about producer-ovned publishing 


fcperited in thelr catalcgues certair 
written by composers wio write music for 
programs? 
A Yes, Sit. 
kno of en ^vposefui econemic functinn 
i nvblishiísg company of that nature other tian to 


receive ASCAP distribstions? Wie publisher half of the ASCAP | 
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jbe 5 Nathen - cross 
Jdistributicn-z. 

A L dong Kn 2novuch about the details of that 
serson but I «^uid hope that he would try to maximize his 
ravonuec even in bich ground music. As you seid earlier, Mr. 
Uruska, not 1i oackeroond music is written by and for that 
rogram anc i! is used elsewhere and I would hope that that 
?ubiisher vou; “ereise his utmost capacity in tryinc to 
promote, merx „ Pol thet music es other publishers 
would. 

Q DO leis that the kind cf publisher we are 
salkine about c- cn by the independent producer of 
zhe televisio: rem Ghat that publisher is likely to owa 
à copyright o a n dazd composition? 

A Ne mi on: e extent be doesn't, he wovld be 
a pretty small w. Asher. 


t know about that 


Let me describe a set cf facts to you and àsk 
for your economic conclusion about them. Let's assure 
that the preducar of a televisicn program owned a publishing 
company. 

The only music ir the cat logue of that company 
consists of theme enc backqroind mus.c written for programs. 


There had never been any co..:~ercial ‘acords, phonograph 
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records made of tha: music, it vas sheet music, it was 
music on the sheaf. 

Mave you ever heard of the term, music on the 
sheaf? 


A Yes, surt., 


——— Q—E—— S 
— e + me 


Q Ind this publishes rem zive to time received 
distribetiors from #SCAP wher hat music was played on a 
orogram. 


Now, is that publisier, th» publisher of th. 


description, servinu & useful sconemic function or does that 
| 

situation reoracant urnecessary overhead? | 
| 

a Agai-, it economic I would describe this as | 

a man who is getcinc én extra .eward for success in it, 

his product, namely, the whole program, not just the music and 

Since it is at least related to his success in putting that 

program together anc getting i: on the air, if there is 

not much service. it is much oett»r that he get paid fcr 


that than some publisher whe c2s82't do anything at all 


i 
| 
| 
| 
except gets it, you know, beca:ise there is a provision for | 
publishers t2 be paid. | 
So mayke ae doesn’ Jo an extra service but at | 
least it is part of is compensation for succeeding in ind 
a pro ran ast:eblisn2i and continuing and if he, by his 
success in putting S iat orogran and having it run a long time 
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subiishineg en , vhnrtryer you want to call it, I 


xe gets a larg: wur o7 a substantial amount for his music | 
suspect it is wer’ at: uciated with the success of his | 


whole product. 


Q Yor åsa t ^ tbis as an aberation, an econonic 

iberation? 

| 

n Ob, w [UL 0 2 sherations, bc. uruska, in our | 

: 8552.4 | 

syscem, where rois a^ '"irófalls. | 

y K s zı ticht say, we he ve lots of payments ! 

Ln our ocororvy t xt oot really associzted. They are i 
associaiac wit stom, they are associated with the «qeneral 


| 
= | 
common practic 


i 
$ 


We 2 Zi ovr 7't6en--for instance, there are many 

companies ^ha 7 ommisslco9s to agencies or broke- i 
| 

. r 3 " 1 

around the contre wie just con t nave anything to do with j 
i 

the transactic-. fh: buyer coes right to the plant and they | 
talk co nim and as order cores and this broker, who never | 
$ 


left his golf club, will get a big check and say "llero's your, 


commission because it is your territory." 
This happens all tae time. 
Q I Just have a couple of more :;ues-ions to ask 
on the bypass area. 
Incidentally, are vou aware or the fact, H:. 


Nathan, that when ASCAP mes... ^icenses directly, de member 


SOUTHERN DISTRICT COURT EFOR «KS 
UNITED STA 5 Cour? Haut 
Foi EY D N NY. 10007 TELEPHONE: € PTLANO 7-4580 


——— ———— ͤ ͤ ͥꝗͤ æ —öä — — — —⅛ 


j»e a Natan cross 415882 


does nct receive any cistribut'onsMfrom ASCAP th respect 


ee Fe 


to that directly ‘icersed used’ 


` m= — 


A Ihat'3 correct. I ;nóerscand he doesn't get 


anything out of Wp for that direct license oi that vse. 


ee a iħÃĖÃ/Ė 


c par- 
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Q Ts a bypess, CTN drops its ASCAP-BMI license ard 

the other notworks retain their ASCAP aud BMI licer-«s. 
R. it cff. the bat we have got a clean slate in 

terms of prico. dcor't we? There hes never been any -- 

LA D.:3ct Liceise price, yes, sir. 

Q X. at. We con't know what it is; people are not 
used to gvotins prices ov thace is no bd and ask pattern 
cave loped. 


Wo. i(7't this croate, in your mind, a chaotic 


—— —— — 


economic condit or: 

A U?1., J cor'c believe that (TN would wait antil 
the literai term’ rr) dat. of the license to start, you know, 
negotiating anu : \ertisine and calling for 11 -- end 
things of this Mare, but az of the day it starts that, 
it would be new (nc there would be a lot of confu on and 


questions, yes. 


——————————————————ÀMQÜÀ 


Q Isn't that going to retard the speed with which 
deals can ba made? 

E Sure. I think that is why -- that is why I 
think that the Coitmsia Television Network would want to 
its negotiations well ip advance of the -ermination of the 


blanket license. 


THE COURT: Are you saying, Mr. Nathan , to get 
some perspective or this -- that for example CTW might decide 
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six months or ono year before tie conclusion or expication 
of this licensc 
that you suid vith due -erercny and pemp and then sta::ts 
at the time tc negztiate wiit. people for what they would 
Charge for theiz masic, is at right, sta: ing Janaua:ry 


1, 1975 9 


+ 


vr wheuever it wculd 5e? 
THE WITNSSS: That's correct, sir. 
2 And without knowing the use to which the music 
will be 2u:? 
A That's zieht. 


They would start undertaking the 


nevotietions. As a Matter of Fact, they might, well, 


negotiate in principle., are prepared to 


euovoats. 
the 


I chink on ov ryhe ining part of the CTN's 


aegotiacioas, thin’s they would bargain with their writers 
witnout knowing what -~ after all they bargain today on 
Salarias without. knewing whai the music is and, since the 
instances has 


major portion of it, certainiy of the 


to do with theme end backcr»:nd, I th:nk that could be 
arranged ia acvence, 

2 Lec‘: assume zt nis tine me ASCP aistr ibutior: 
wate for fature nusic is $309 and iosor fees for other 
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“hose fees would hav: any influence 
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prices offered by vmm 
3% would be one factor. E: I 
ware a publisher ard ycu represented prcducers of Columbia 
Television »nrdyot. came to me, I think I would start putting 
nLumbers dowi aul sey. hov auch hage I gotten in the past, 
try to figure oui. that everago and think of something and 
ther I thins = Id certainly use that as one of my factors 
in considering ibo bargairinj price; one factor. 
Q Do: ij re tat price competition between 
sellers occur. wher cà er of a lower rice by one 
selier bids busiress awe, irom another galler? 
is -- assuming the same commodity 

aad the same ser ‘ae, the reduction of a price 
by sellers seliirc reas Sly identical products or services 
will tend to bid business zwi; from the other seller if it 


is pretty nuch the sauer: », same seivice, yes. 


interchangeabic? 


Q You mean reasonab.y identical or reasonably | 


A Reasonably interchangeable, yes. 
2 Now, in the present system, car BMI bid televisi 
| 
E k business away from ASCAP by lowering the price of 


its Dianket Yi--rse? 


A Weil, if it were a network executive, I woald 


ee 


regard that as a bidding rat er for BMI. If they gavə ve 


a 
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d of time use on 


nuces which there were 15 
oroducer of the CIN program 
uienti.. for a license to use the 

reasonable to assume that 


Thiantia could se; i: if I license CTN I may 


loss tiose o:aer l^ networks for some period of time, whereas 


c a very good chance that 
‘cing to ke using my song over 


* 


& couple of mentas, i isn't that chance a lot greater 


Chiantia in the case where tnere are 15 television 
5g than it would be ir the case where there ar2 only 
see, immediately, 
these assump- 
uestion, are you then 
Network is much like, ecual 
pays about the same price on these 


we 1ld gei. to each and every one of 
.5 that were true, I think vour observation makes 
of senge. 
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have the tor ztrangth and 
pc; more end, by the way, 
that CTW cord offer in 


apie oa diract licensing which 


it you had 14--the price 


szidlerably with 14 users of 


econcmic effects on televi- 
its current schedule 
race of failvre? 


^0 repeat that, please. 


erstand the term higher 


i understand it. 
8 ica a study as to what happens 
programs prove to be failures, whether it 


rest of the audience. I haven't 


beg your pardon. When they lose their audience 
for othsr picgrams. I didn': mean the rest of the audience. 
I have not mde such a study. 
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bb-6 Nathan-cress 
proposition. 
te thare one? 
ME. TOFKIS:Weli, yes. I hadn't been aware 
that we were litijating taet question. If we were to, I 
suspect very strongly that ve would suggest the total dis- 
pensabiiity of M 
THE COURT: 9011, tnei is fine. I wouldn't say 
it is beirg lit‘. yated in the senso that it is an iss re in 
nay be a factor that has some relevance 
"e point. 
MR, TOP*IS: We haven't addressed ourselves to 
it and con’t px to, unless you desire us to. 
THS CCUAY: F ar not asking you to now. 
MR. EFUSKA: We have been addressing ourselves 
to this questicn for three and a half years. This 
happens to be orc of the central features of the Section II 


point. The fact of moncpoli zation in this case sters 


| 
! 
| 
i 


precisely from the proposition chat a television net pork cannot 
cet along on its own with jus: an ASCZP license or just 
. BMI license, It couldn’: forego the ASCAP license and 


use BMI. 
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THe COURS: I understand your position. I 


came thing mayis they couls get along; if one of them alone 
could not gat 22 
MR. ERTSKAs Thet’s right. Foi example, if 
there were an iu 'vrotion issicd in this cate prohibiting 
ASCAP and BMI Ser Listensiny .etlevision networks, ther we 
believe the neiverks covič ge along. 
right. 


z. g tne last question and Mr. 


trathan, do you believe from the standpoint 

cf = television network there is reasonable interchangeabili 
between an ASCAP blantet License on the one hand and a BMI 
Lianket license on the other haind? 

A As alternatives? 

Q Yes. 

A I xeeily don't feel competent =o observe that. 
I just think -- it seems to me both are needed. If you 


say to me couid they economically function with one or the 
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other as nltexrstivez;, I hesitate to say it. I think there 
are so Many other elements zu just economics involved. 

I don'c think my answer would be very meaningful. 

HR. HRUSXA: Your Honor, = wonder whether we 
could nave our afterncor. brax at this point so I can 
consult with my associates and perhaps wrap this up vary 
quickly. 

THE CCURT: Tf vou think that may save time, 

i would be giad tc do it. 


MR. EFUSKA: I taink 


p. 


c vould, your Honor. 
{Recess.} 


MR. HFUSZA: Your Honor, we have no further 


u | eross~cxaminaticn of Mr. Nathan. 


15. MR. PIUMSTEIN: lio recirect, your Honor. 

5. 

6 d TEE CCURT: Thank you, Mr. Nathan. It was ex- 
i 

7? | tremely interestirg to hear your voice. 

r3 ? (óitness excusoi.) 


we THE CCURT: We will be heaxing you some further 


on this chart business. 


n 


EZKER: That is whet this pertcins to. In 
2. | OSráer to avoid ary delle neu «aek, I would like to put my 


22 friends on notice, I don't oalieve Mr, Nathan can quality 


some oz these 3ocumentse and it will probably be necessary 


N 
* 


| 

| 

| 

i 

| 

1 

| 

| 

| 

i 

| 

| 

i 
| 

| 

Ser them to cal. the people who prepared them and tc 
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provide the burtre:s recoris fromwhich they came. 
FLUISTEIN: May i suggest we discuss 
that perhaps at th nd of today's session. 


> COURT: Very good. 
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MR. TOPKIS: We void like to recall Mr. Paul 
Marks, vho I believe nas already been sworn. 
PAUL MARKS, resumed., 

Til COURT: Be seated, Mr. Marks. I recall you 
have been $worn. 
DIRECT EXAMINATION CONTINUED 
BY MR. TOPKIS: 

Q Mr. Marks, I'm just goinc to direct your atten- 
tion to a few remarks which Miss Marion Preston made when she 
was testifying before this court last week. 

I take it by way of preliminary you have read 
Miss Preston's testimony? 

A Yes, I have. 

Q Do you recell that she testified that she met 
with you on September 12, 1967? Do you remember readint that 
testimony? 


A Yes, I do. 


Q Does that accord with your recollection? Namely, 


do you have a recollection of laving net with her on that 


A I recall meeting with Miss Preston. I cennct 
say that I recail the cxact day or even the yen, but I 
did meet with us Preston at about that time. I recall 


that. 
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is cassion somewhat resembling 


.Lscussed performing rights in 
ised directly and how thay 
“ag through the society. 
[ag tc her abeut the right of 
members to 
+t orcugnt abc at the meeting 
and what ususi + t ccugi 2 these conversations with 
nen ders who wrote jingles are people from agencies, 
the fact vae emk 22: Et 20 license the performance 
of those i er cirzoctly əx. zhat, therefore, the society 
doesa't pay iho hose :2rmances thet are licensed 
iirectiy. 
come about because the vember, 
in this ca 8 E oelbaum. w 3 be interested in knowing 
40w he migat tais royal tries from ASCAP by reserving his 
performing ric 
MR. TPKIS: Your lionor, since I am going to 
attack Miss Preston's not so much version as understaaidiag 
of what was said ca that occasion and since she did orepare 


a reascnably cor:snpz2raneous ono ar dum written five days 


cater and sirce Mr. Hruska offered it subject to my possible 


objection. I vill iow state that Iden't see that my onjection 


9t ERN D'STE'CT COUP T 2E?2R 
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would be very tenable, and so I will consent co its adais- 
sion as 9X 915 

Ti COURT: All right. 

(PX 915 for identification received in evi dance.) 

CHE COURT: Have vou seen this memorandum before, | 
Mr. Marks? 

CHE WITNESS: I have seen it before, your Honor. 
I would appreciate being able to read it again. 

HE COURT: All right. 

{Pause .) 


Q “ar. Marks, you sea that the “ast two paragraphs 


—— — — —-—-— — 


cn the first page cf FEX 915 set forth what Miss Preston 
conceived to be two alternatives which J. Walter Thomo3on 
could follow. 
JO yov sae that, sir? 

A los, 1 680. 

Q The avestion I wid put to you, Mr. Marks, is: 
Does there stata the two alternatives accurately and, if 
not is there anything in particular in which she does not state 
them accurately? | | 

A Well, sha does ioc state them acchrately in 
this respacc. She taiks about either the member direc:ly | 
licensing them ro tie agency. that is, the agency retaining | 


the copyright and all rights, or giving Stan the righc to 
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collect his performarce rights from ASCAP., 

‘ox ene that means giving Appeibaum the 
performirg rigitts--ste says tat in che latter case this 
would meen the: ve, r-obetiy '?hompson and the agency, could 
only play the -aemé cx the ji igle on ASCAP licensed stations. 

Now. the cart of that that ie incorrect is that 
with regard tc aun-ASCAF iice^sed stations, of course, the 
member stijl v tains ont acht to license the user, Thompson, 
directly. 

Ia ia cbreuce cf such a direct license, if 
Appelbaum tas vae performing <ights, the» th agency could 
not authorize po formance ^r = non-ASCAFP license station. 

But if Appelbaum us the r5rf-rming rights, he still sub- 
sequentiy retais rig^'. t^ license the agency directly 
for performance on a non-^SCA^ licensed statior. 


Appareni:ly that is what is not included in the 


Q When sh: says, “This would mean we could cr. ly 
play the theme on ASCAP licensed stations" that staterent is 
jnaccur2te? 

A It is accurate ir the absence of a direct license 
from Apvelkaum to ihe agency or to the station, but ii. aces 


not point out that. very important fact that the member retains 


the right to license the station or the agency directly. 
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> TIE COURT: So that what you are saying is t nat 


at least betweer JWI and Appelbaum, they wouid control the 


situation which you felt was barred; 
A That's correct, your lloncr, because if JWT we + 


the publisher, the publisher could license directly as a 


—  Ó 


member as well. 


Q This was before JIT music was formed, before it 
bi T think “hey were talking about Todd. | 

"HE COURT: I didn't mean JWT but whoever "we" | 
was, the "wo" of this letter, 0 “her with Annoslhanm, eonl3 | 
do what "we" ented if Appelbaum consented. 

A That's correct, your iloanor. 

Q Now, et page 3383, uss Preston vas asked this 
question and gave this ənswer. under questioning by Mr. 
Hruska. 

"Let me ask you what in substance was saic at the 


meeting with Mr. Marks bv Mr, Marks and >y you." 


ae 


And she answered, “In substance, we had two choice 
either Stan Appelbaum and Todd Music Company forgoing ASCAP | 
royalty for advertising use of his composition and at the | 
same time receive ASCAP royalties for the pop use of his 
composition cr they could receive théir ASCAP royalty and 


we would be limited to use of his composition on ASCA? 
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Licensed sti 3 rs L.asmuüch as this was theme to be 
zied by tie 1, we chos e former alterna- 
— | 
The A 0 t9 answer 
o *, that 2 riding to vcur | 
uderstancir P re r:pea *“e misunderstanding 
that you hav: € j ^» his Hom, I 
R. , gous t is a lead- | 
; 
ig question | 
f 
so i: iS 
% iE 4 Marks--.t 
that scar zune r | correc 3C€3.oment cf 
ze informatio: 3b. w=s "? ^y vou at t+- meeting thet 
t * - * 
öra had with y 
; THE W T5135 Yor nor, thet scatement has 
| th? eame pre 1 it that ^ nemo doe that it does not 
peint owt that Foppel aun, the nander, re 'pa? the right tc 
Jicerse unlicensed stations di 28 r ly or t Licsese the agency 
directly to ticense tha urlic?n3331 statio . 
À TIE NM: So, to tna extert t .: incorrect? i 
| 
I TIE WiTNESS: That's correct. 
j 
} Q Now, lr. darks, cver on tae re.z page, 3384, Miss ' 


Pr:gton was si 


12: 


lines 


S 


FOLE Sou: 
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1l this questior. and gave us answer at 


3° 


A 


pred DIST. 


* 2 
sA 
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"Ques:ior. Did Mr. Marks say anything further 


"Answer. Well, he :aid that if music publishers 
and composers would directly licease no: -ASCAP stations, 
that it would beat the very structure, the very concept of 


ASCAP." 


there is a typogzept ical erro: The word was "defeat." 
MR. LOPKIS: I agr2e with vou, so shall we all 
change our transcrirts. 
MR. WRUSKA: Fine. 
Q Now, Mr. Marks, did you say those words or anythin 
like them? 


A No, X dic not say that. What Miss Preston 


> 
. 
0 


might have understocd me to say was that you can't 


have it both ways. 


MR. il3USFA: Excuse me. 1 think the word "beat" 
| 
| 
| 
| 
| 
| 


You can't--a member can't icense the performance 


SSS Se. 
. 


directly and then expect ASCA? to pay r ^ "ties to the member 
for that performance; that that would beat, or defeat or 
whatever word you wint to use, the zt-uccture. 

Q Now, at :390, Miss Prestc5 wns aske? about a 


conversatior the: ste had in 1969 with Mr. Paul Adler cf 


rr 


Do I understand that in 1969 Mr. Adler was your 


subordinate? 
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That's ccrrect. 

At tno tcp of the page: 

"Queszior. Before you give that, will you tell 
me how the subject ¿rose at ali? 

“Answer. Yes. JWI Music, Ing., as a subsiciary 
Oo: the J. Walter Themeson Company," and I will interpolate 
i: I may the fact that es of that time JWT Music, Inc., eithe 
Was ox was ebout to become a member of ASCAP -- "JWT Music, 
Inc. as a subsiciary of the J. Walter Thompson Company could 
not put cur clients in a disadvantaceous position by reason 
O0: having prblisitine rights of any of the compositions owned 
b” our clients. 

Therefore, we wanted to be very sure that we were 
not limited in aay vay in the use of this music over rzdio 
and television stations." 

And his lonor said, "And you expressed that to 

Adler?" 

And tae witness said, “Oh, definitely expressed 
that to Mr. Adler ard we had to work or an. arrangement where Y 
ovr clients would hive exactly the came rights with the 
JWT Music, Inc., Publishing Company in the picture as they 
had previousiy"--thet is, when they were no a member of 


ASCAP. 


"The essence of our conversation was that ASCAP 


was not desirous of our, JUT Music, Inc., licensing directly 
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the we of any music in our catalogue on non-ASCAP lice ised 
stations and, therefore, the conclusion reached at tha: 
meeting was that Ji?" Music would forego any royalties 
with respec: to use of music cn local stations but we ‘yould | 
receive the full royalties which ASCAP pays for commercial | 
use of music that was used or network broadcasting." 

Dow, my yuestion tc you is, to the degree that Mis 
Preston purports to be quoting your suborüinate, Mr. Aller, | 
when she savs that ASCAP was not desireus of our, JWT itusic, 
Iac., licensing di-sctly the use of any music in our 
catalogue oj non-A322AP Licensed stations, if Mr. Adler said 
that or anvihing like it, dic he do so prrsuant to 
authorization from vou or not? 


A iio. It sertainiy was not something that va; 


| 
| 
| 
| 
| 
| 
| 


authorized hy me and X don't believe he said it and I 
know he didi t say it. 
Q Vhat is he basis of our convictior, sir? 

AWE COURT: Y reaily don't see how you can say tha 
unless you vere tne-e I don't doubt that is yur conciusion 
but what exception :s that to the hearsay rule? 

PR. TOPK:S: I thins your Honor the vest one. The 
fast answer exception. 

"HE COUR': I don't know how Mr. Marks remerbers 
the rules of evidence but [ am afraid unless you were t:here 
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alked mot tha: with Mr. Adler in Miss 
ice or something of that sort. But I just 
can't take vovr view. That you didn't authorize it you are 
perfectly competent to testivzy to. 
A light i also testify as tc why I don't beliave it 
was said, your : 

CHE, 1 .t Mx. Hruska is willing. 

HR. ERUS TJ. No, your Honor. 

HR. TOPKtS: Well, your Honor is as familiar, 
surely-- 

"HE COURT X tairk Mr. Topkis will be in a 
pretty good positio: to arque why it is not a very crelible 
statement but-- 

Weil, I think Mr. Marks has wi:hin 
his knowiedce a bit of evidsrce which is inadmissible, 
namely, the arrangeisent which was actually made, which will 
b2ar upon this. | 

THE COUR?: You cen certainly rut that in. 

iR. HRUSKA: That is different. 

LR. TOPK:S: Could he tell your Honor, then, why 
he is so sure, subject to a motich to strike? 

THE@URT: No. You made it clear that you i.re 
going to argue that thenature of the arrangement in itself 


was such that Mr. Acler wouldn't have said this and then 
SOUTHERN DISTRICT CCURT REPORT: 3S 
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reached the arrangement that he did--Mr. Marks or somebody 
else, perhap:. 
M3. TOPKIS: I think that is true-- 
T IE COURT: I am willing tc hear what the nature 
of the arranjement consummated was. 
Q Waat was the deal that was made with JUT Music? 
A Well, I wouldn't express it as a deai. The 
arrangement vas ihat if they c'ose to reserve the rights 


as to networ< performances —thiz is. thenember, if the 


member chose to reserve the ricacs as to network perdon 
| 
t 


but leave wich the agencies the rigrts-- 
2 Wien vou say reserve, do you mean have ASCAP 
tne ietwork performances? 
That's right. Reserve to the member for licensing| 


through A: 9. Sorry. 


Q All right. 


f 
| 
| 


A But leave with the agencies the rights as tc local 


performance, thas ve would acgept that for licensing tte net 
i 


works through the scciety. { 


In other words, ve vere being accommodating at 
that point, rather than saying to them, no, no, you have got | 
tolicense everything through tne society. | 

It is iust the opposite--in other words, the end 
result is the opposite of what her, the beginning ot her 
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statement i; 


avit was that ASCAP would licease 


sic, inc., would license the local 


°° s. d. 
. Fe a Se ETE 


If tne member, if the member in 
sd to nimself the licensing 


through ASCAP e netwerk price and not the local rights. 


‘ 


so ay, gilla: 


SS SSS 


Lm. 


om 
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TEE COUT: I untierstani why youused the 
phrase, the words, ‘che member," the actor, but wasn't 
JAT the member in tnis case? 

Q I take it there were two, really, the JWT and the 

composer, i: that cight, Mr. i'arks? 

THE Mie ss: Yee, your Honor. JWT was tha membe 

I don't romember the date of this conversation. 

MR. HRU3KA: As Mr. Topkis pointed out before, 
I think accurately on the record based on the record, the | 
contemplation at this point in time was that JWT Musk z, Inc. 
would become a member of ASCLF and the arrangements ve:e €" 
worked on and wer2 looking forward to that objective. j 

TEE COJ2T: All richt. ‘Thank you. | 

Anc tha: arrangement as you recall it, was | 
that actual.y folioved up thereafter? | 

THE MIT ESS: Yes, your Honor. There is — ther 
are -- there is at least one agreement that I have see where! 
taat differentiation is mede. 

THE COURT: One what? 


THE WITJESS: One agreement between the aq nc 


batween netvork rigits ^-^? local, but there are other agree- 
ments made ^v FWT gie publisher, with JWT the agency, here 


there is a r ~“7*ton 3izply of all rights so that 


and the member wher2 that differentiation is made; tha: is, 
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aoparenti; hey chose -- it was followed in one case and 
not in enotior. 

THE URT: Am I to understand, Mr. Marks, 
that in prerentiny such an arrencement, whether it was Mr. 
Adler, es ar par agi, it was, or whether you might have 
made the sare presentation, that this was merely an ari:icula- 
tion of the options open to any member? 

THE WECTHESS: To any member, yes, your Hono:. 

THE COUNT: There was nothing special about it? 

4-USTESS: That's right. 
COUNT: You are explaining how it worked? 

; VERMVESS: That’s correct, your Honor. It 
may have been sp 1 to de extent that this might have been 
the first time that it arose. I had not heard of that 
request fror. a msmber before that time, but it certainly 
would apply to aayone. 

THE COULT: Was the explanation of how you or 
your staff under your rules to operate to a set of facts 
presented tc you for the first time? 

THE WITNESS: That's correct. 

Q And actually, Mr. Marks, JWT Music was the first 
advertising agency-«wned publisher member of ASCAP, is 


that right? 
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A As far as I can rasall, Nr. Topkis. 1 don't 
know that tiere might have beca others -- first, the first 
one that cane to my attention 
2 Are there any cthers today to your knowledge? 
A I Gon't know. 
MR. TOPKIS: Her. Marss, Y have nothing further. 
Thank you very mich. 


You may inquiie. 


ee 


MR. ERUSKA: y © inquire to the Court whether 
EMI has any quc;ticna? 


Miss “KEARSE: Mo cuestions. 


1 
1 
| 
| 
| 


CROSS-ZXAMI GAT TOD 


harks, was ic y2ar understanding 
lerstanding of the situation -- one, that 


t 


tain the right to» License all television 


ive 
Yes, your Honor, dixectly. 
Q >), the: Jw wanted to retain the right 
to licease chose stations which had no ASCAP license? 
MR. TOFRIS: Wait, Which conversation are we 


talking au it? 
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Maxks-crosa3s 


MR. ERLSK.: The understanaing cf the arrargement 
made in 1962, vour Honor, which was the last subject cf 
direct examinrtion. 

MR. TOFKIS: That i3 the meeting that Mr. Marks 
€id not att ane 

MR. FRUSXA: But he has testified about th? 
érrangement moda with JWT. 

MR. YOPKIS: Right, but he is rct, then, I should 


think, compaten: ic tastify as to what JWT wanted. 


— aate 


tu. ELSKA: That was not the question, your 
Fonor. Th? guts Lion wes his uaderstanding, which is a sub- 
“ect es to vhich he iust cave some testimony. 

IM: COURT: F think the questicn is proper. 


We are only taixing about your understanding 


— —— — M ~ 


because we :now you weren't here. 

THE WITNESS: Right, your Honor. 

First of all, I am pot clear as to which JWT 
you mean -- the agency or the publisher, but let me say that 
my understaidinw cones in larce part from the results of 
that conversation. I don't know what Marion Preston or 
somebody alice at: JW? had in mind about what they wanted. 

I know that in other conversations, in speaking 
with agencies aud speaking with Marion Preston, they wsre 


concerned that they would be able to have stations play 
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their jingles or commercial messages without any problems 


3| interfering with that, in the way of that performance. 

4 Q Do you know why J. Walter Thompson formed i 

3 music publishing subsidiary? 

$ THE COUNT: You mean did they tell him why or ? 
7 MR. ANU NA: Does Mr. Marks have any reason to 

j know the resson: why they formed the company. 

, THE W-TIESS: No, I don't. know -- I can speculate | 
" an to why they might. have formed such a company but I | 
a don't know what was their inner thinking on that. | 
" | 2 Is it reasonable to conclude, do you think, that 
13 


the reason that they formec that company was to receive ASCAP 
distributions iu respect of use: of music on JWT commercials? | 
A I think that it is not reasonable tc assume that 


that was their vreeninent reason. The amounts are sc 


— — 


small, compared :o what an agency like JWT receives in 


' payment from statiors and networks for their performance -- 
you know, we are talking about millions and millions as 
ce e d to a few thousand dollars from ASCAP, that I can't 


see that it would be reasonable for that to be the pre- 


eninent reason. 


| I can see that perhaps they wanted the ability 
| 
| to have ready contxcl of the r;jhts in the work and at the 


"s 9M BM NW 


| ezme time perhaps assuage the writer who is interested in 
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| 
, " getting whate s; small amounts he can for the per form ance 
{ 


B 


of his rusic. 


4 Q How dc they get the greater contrci over the 
5 | rights by beccainc ASCAP members? 
( i A Well, remsrber- there is two parts to whet I 
; | said. 
" | Q „ cron. I um for ag on just one. You said 
9 i that you tioucht s reason micat be for JWT to get greater 
if control over sine uusic and T would iike to know how greater 
T i control flows ron ASCA® xwambars? 
^ A Yes. Ysu en split my answer, Mr. Hruska. 
12 ö It is ther2 -- tine: montrol et the same time 
| they are assw ing the vritoc. They are saying to the writer, 
"n look, we are helping you. They are getting the control 
4 ! as a member of ASCAP. "hey iiave the right to directly li ' 
i7 j 30 that if, let's say take che example of Stan Appelbaum, 
T who is the rezson, a3 the member for this meeting in '67. 
io | Stan Appelbaum had nis own publishing company, 
* | Todd Music, and still dees and if the rights are reserved 


1 | for licensing through ASCAP ky Appelbaum and Todd, that 
gives JWI iess control than if the rights are reserved by 

c | Appelbaum and JWT to publish and 

24 i Q You mean the circumstances in which JWT is 


not a member of ASCAP, the sponsor of the program, neither 


SOUTHERN DISTRICT COURT REPOR” ERS 
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license a television user? Is that wazt you mean? 

A No. „ mean that in the absence of a direct 
license frcm the member, if the member reserved all the 
performing right for licensing through ASCAP, in the :bsence 
of that Girect license from the me bor, they would not. have 
the right to license the station. 

Q That wculd be true of music used on the 
commercials, JF? ccmmoarcia:s? 


A Thai: ie correct. 


2b-7 Mavks-cross 4225 
the sponsor of the program nor JWT would have the richt to 


Q Nev, can you think of any conceivable reason why 
SW? would want to retain the right to license television 
etations which held ASCAP licens? 

A Yes. 

Q Could you tell us those reasons? 

A Yes. I think that the egencies were concerned 
with a station in tie future, perhaps not holding an ASCAP 
license. my numbsr of times it was seid to me by -- 

Q I am afraid you misunderstccd the question. 

The question hed not to o with stations wüich 
now hold ASCAP licenses and in the future don't hold 
A^CAP licenses. 

My quesi:icn really was limited to any reasons 


why JW? would want io retain the right to license stations 
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ch at any given poin- in tine had an ASCAP license. 
A Yes I don't think I misunderstood your 


yestion. that I vas explaining was that agencies had the 


Feeling, anc J” as well, that at some future point in 


ime, it was pose thet a station would not have an ASCAP 
.cense and ss natter of fecz any number of times they 
‘would refer bac. - zint in '40 when the stations took 
SCAP music of: sic sir en) they would say, we don't went 
to be in a pos. i here a station could not perform cur 


Jungle becatse C Ok CAP music off the air. 
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nent if it had been JWT's desire to do so in which JW? 
retained the right to license only in these circumstances, 
the circumstances being it could license a station only at a 
point in time when that station had no ASCAP license f 
that staticn had an ASCAP iicense, it, JWT, could not 
license thet station? | 

A Let me see if I understand that, Mr. Hrusia. 
Are you saying tha‘: -- 


TEE COURT: Whether you understood it or not, I 


jab-1 Marks-cross 
4227 
Q Mr. Marks, woul you have worked out an a-range- 


was waitinc for Mr. Topkis to object, but he is getting too 
old or too tired. 

MR. TOPKIS: Worn down, your Honor. 

THE COURT: I really think that the answe; to 
such a hypcthetica.. question wouldn't be very meaningíull. 
ft just dién't happen, what we are talking about. I 


don't think it means much for Mr. Marks to tell me yes or 


MR. HRUSKA: I think in essence that is pre- 
cisely what haopened. I think what occurred in this 
situation -- 


THE COURT: Tou are free to argue that, Mr. 


Hruska. 


MR. HRUSKA: I know thet, your Honor. The: 
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-a 


| 
| amounts to a very hang conflict in testimony. Mr. ifarks 
i nas said tliat iss Pres-on is confused about the situation. 


de has not sei iz zs Przostor tas made it up, Miss Preston 


sommitted e £-lszhood on the stand. de saic she was con- 


fused. 
Ee has pointed cut an explanation for tha: con- 


fusion. I con 2 tnink the explanation is a good explana- 


poj 
o 
b 
me 
Li 
Jed 
rò 
M 
[4 


| 
| 
| 
| 
} 
i 
i | cion. 
! co point out through cross-examina- 
i ion why it. is noc a goci «xpleration and why Miss Preston's 
! 
| "-ersior of the fac: not only is not confused but is per- 
tectly accirate. “hat L3 what J am in the process of doing, 
simply by :cttenpoiug to elicit it through Mr. Marks these 


EN 


TEE COURT: Go stceac and ask the question. 


i Jab-2 Merks:-cross 
4 
4 i argument CO)» trt point is now ceing to be based on wha* 
t 
t 
t 
i i 
| | 
^oints, the t the interests cf tre | 
| 
| 
f 
| 
| 
1 


18 > 

SGA Will you read beck the question, please. 

i (Quest: on read.) 

i 
29 |i 

d | A, You meim an agreement between the agency ind the 

"S 
| "riter thai gave the agency the blanket right to license 
* 
a2 

any Statio: that was unlicensed by ASCAP at any time? 
75 

| C Yes. 
26 

A We wow.d not agree to ~~ that this was a resexva-| 

25 
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tion of rights by a member of the licensing through ASCAP, 
because here again you Osn't have it both ways. If you 
are saying to the agency, you give me the rights only where 
the station -- ; 

Q You say if you say to the agency. Who is -- 


A The menber. If the member said: Let m» have 


i 
the richts only for stations which are covered by an ASCAP | 
license, but if all the stations in the future or any 

atation in the future or group of stations on a blanket 

basis decide not to hold the license, then the agency has 


the right to license those station regardless of wha‘: or 


who or wher. th^y are unlicensed, then that is having . t 


both ways. 


i 
| 
| 
That in liceasing directly and also trying to 
obtain royalties through the Society. 

Q When a station does not have an ASCAP license, 
' are ures of ASCAP music made by that station uses in respect 


of which distributions are made by ASCAP to the members ! 


in interest; that is the members who own the songs comprising 
the uses? 
A I don't understand that that was a questicn. 


X think it is a stztement. 
Q No, it is a question. 
A Can I kave it read then? 
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nay a member de paid royalties o1 the 
basis of porfa əz a station which doesn't currantly 


101d ar ASt e 


gen because the frame from which the 
j 
i 


.. 


ze COnStructed at a different point 


A LL 


jorffo:manceos come inte the sample. 


“Len may pay the Society roy ilties 


D 
—— Sa a 


in one yea! 


‘ ind 


| 


me survey i: sOC On thi frere from che prior year. 
‘hat may heppz-. 
Q Ecv other dess that happen, Mr. Marks? 


I 3Sor't. know. 


2 | 
j 
E 
E 
2 
{ 
1 


Wonid you sey it is about a one in a million 


oh — 


I wouldn't. 


TOFKIS: Just to avoid difficulty, we will 


stipulate i: is relatively rare. 


———— c ai i —ä—-—— I 


V17NESS: Certainly. 


" P. 
— - 


don't survey wor~licenced stations, dc you? 


COURT: I take it that the example was that | 


| 


—ͤæ ̃ —— 
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the station was licensed at the time the survey was made, 
but by the time the payment is made it is no longer 
ii. 
WITNESS: That is correct, your Honor. 
don't know whether that has ever occurred, 
do you, Mr. Marks? 
WR. FOPKIS: Isn't ay l sufficient, 
year Honor? Cau t we go to sa -atning else? 
THE COUFT: Yes, i Ain it is sufficient. It 


is relatively; rare. 


4 D E 
X. j^ ^ 22 
to ees rr ore ee eee ete ET. 


"HE WITNESS: It run our. 

2 men a station is unlicensed, that would bs a 
station whic you would not deliberately survey during its 
period of being without an ASCAP license? 

A ‘That is correct. 

Q You said that i£ irr, if understood this 
ccrrect l, retained the right to license a non ASCAF license: 
station, tha: that wouid be bowing it both ways. in view 


of the fact chat you do not survey aac do not make distribu- 


` 
. 


tions in respect of che uses mete on that station, why is it 


rr 


having ic bodi ways? 
A Because, you know, when 2 member licenses a 


Station directly, we ask that meiner -- we tell him that 
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LNITED STATES COJRT HOUSE 
FOLEY SQUARE, N. V., A.Y. 10007. TELEPHONE: CORTLAND 7-4530 


=e SSE 


c2b-6 Marks--c;oss 


be has 0 t.i: us „1 station he licensed and for what 


period. 


v: zn teii what is and is not included 

| chat 1f we are dealing with a station, 
aot in our rspertoire. 

2" *ny viher member to provide tha: 

EY ^C 211 t... -jons rot Licensed by the Sociaty 
would not q: 28 212 iri of data on which we base o ir 
reletionshi; viib tre s. inure It would be an administra- 
tive diffic ty of ccc inac proportions if we didn't know 
w-at our ner "uoce ilisexnsin: directly. 

Q You Kuo ak aay point in time, Mr. Marks, which 
satione have ASCAP licens» and which stations do not have 
ASCAP licenses, true? 

A That is œr erc. 

Q L£ JWT had the right to license only non-ASCAP 
licerse stations, vou woul Le safe in your understand: ng 
that at any point in time any JWT music which your surve 
Picked vp or an ASCAP licensed station would be a use in 
zeapect of «hich sou couid make payments to JWT vithout: 
concern that. they wire having i^ ath ways, true? 

MR. Excuse me, Mr. Marks. Your 


Honor. 3 submit thi: is totally irrelevant to anything I 
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asked about and tc any issue inthis litigation. 

Tc dins to me we have enough problems without - 

THE CCURT: Mr. Hruske apparently is making 
this a matter of credibility. 

MR. TCPKIS: Is that vhat it is? 

Tus Cc UN: I hau tiought earlier in the game 
that that is perheps so. i will allow the answer tc this 
question, but I think that wo wil! men have come to the 
end of the testimeny -- the pərsvzdability of Mr. Marks 
position. 

Can ycu answer dhe last question? 

THU “ITNESS: Can 2 Lave it read wack? 

THE CCURT: Yes. 

(Question read. 

A Well, that -- you know, that harkens back to 
my original conter tion. It is a conclusion. My ecatentiod 
is that if the agency has the right -- merely leaves with the 
member the right to license 211 those stations that are T 
ing -- that rave ASCAP licenses and retains the right to | 
license all staticns thes don't have ASCAP licenses without 
enumerating what those stations are and what the period of 
those licenses are ~- i 


Q Bui yeu know who tiose stations are? 
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got from your earlier testimony 


that your point wee that you didn't know what the arrenge- 


ants wre been tío cher and the non-licensed station 
aless “hey toi ycu, is that correct? 

is ccrrect, your Honor. 

ions axe un. censed by ASCAP. 


z2 licensed directly unless 
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Q I: the advertising agency only has the right to 
license those statlois which «re not licensed by ASCAP, then 
you would know that :he only stations being licensed by the 
advertising agency~- 


TEE COURT: That is a matter of argument. That is 


not the point I unde:staod Mr. Marks to be making. 


I understood for watever reasons it is that 
ASCAP needs the info:mation, they need the information only 
only about what stat-ons are unlicensed and, therefore, the 
member might have the right to license, but also the infor- 
mation about whether they actually have licensed them and 
what the terms of those licenses are; is that correct? 

THS WITNESS: Yes, your Honor. 

Why do you need that? 

A So that ir dealing with urlicensed stations ve 
know what it is we are selling to them, what our license 
contains. 

Q When you ceal with unlicensed stations, you say 
you have to know what direct licenses those unlicensed 
stations have obtained? 

MR. TOPKIS: Objection. The witness was just 
asked and answered that question. 
TII COURT: 1 think Mr. Uruska was recapitulating 


whet he understood the witness to say. 
SCUTHERN DISTRICT CCURT REPORTERS 
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Would you pat the question, please? 


Q if E na staired the right to license non- 


— ——— ————— — 


ASCAP licersec sta: ‘5 $9 that when you were dealing with 
such stations ou 3 asi know wnat arrangements had been 
yade between . ^s ¿t3 JWT or, for that matte: :, 


jetween sucn ation jid ar Other ASCAP member who was 


SS M aS 


«ct Licensing in dealing with that 


,hy you would not distrib ^ 


ses o3 ASCAP licensed stations 


the right to license non -ASCAP 


| 
| 


sfriad. Mr. Hruska, even if Mr. 
arks understends chat qresiican, I don't. Therefore. I 
youldn‘t understani whan “he answer to it meant. 


967, that conversation with 


—————Á —E—ä — 


didr't you say to Miss Preston that if 
JWT wanted cco retain the richt to license non-ASCAP iicensed 
statiors, then Mr. Appelbaum could not receive ASCAP dis- 
Eributzions in respect of commercial uses that is i. on- 
warcials, of that music on S licensed stations? 
I don't recall tte specific language of the 
conversation. 
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Q Was that she substance? 

A But if at that point Miss Preston said, well, we 
will have Stan reserve the rights for any station that is 
licensed by ASCAP but he has to give us the right to license 
any station which doesn't have an NS license, then I woul: 


not have agreed that that was the kind of an arrangement 


whereby we would pay royalties for performances of that 


jingle. 

Q Your reasoning. on that proposition would be 
the same as vour reasoning on the proposition we were dis- 
cussing with respect to 1969 arrangement? e 

A My reasoning is that that was a grant to the 
agency to license directly and was a direct license to the 
agency for anything that was unlicensed by the society or 
became unlicensed by the society without enumerating the 
Station or the period of the license or what was being 
licensed. 

Q And you felt that way even though you had in 
hand in 1967 a list of all the stations that had not ob- 
tained ASCAP licenses? 

A What we diin't have is a list of stations that 
the agency itself would be licensing, a list of stations of-- 
of ASCAP unlicensed stations, that is stations unlicensed fo 
ASCAP, which doesn't tell us first of all what stations are 
going to be unlicensad in the future and, secondly, what 
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stations are go rz to be licensed by the agency for per- 
formances of this commercial for what period of time. 

THE COURT: Mr. Marks, let me ask you this. I 
find this all alittle heady, I must say. 

Supposing, and maybe it is an unrealistic assump- 
tion, that Miss Preston had said, either Stan Appelbaum or 
we, whoever it was would be the appropriate person, wants 
to let ASCAP license all performing rights for all the 
ASCAP licensed stations and we would like to license, which- 
ever one of us is the right one to do it, ten given ncn- 
ASCAP licensed stations for two years and they are, 

A, B, C, D, E, F, ind G--that is not quite ten--would that 
have been a possible arrangement? I am trying to 

isolate the effect, giving you the specific information abou 
a proposed station and term of license and so forth would ha 

THE WITNESS: Right, your lionor. I understend 
the question. 

Let me state first that I don't recall'any such 
arrangement being dis:ussed or contemplated with JWT or any 
other agency. 

THE COURT: I am trying to understand what your 
policy is. 

"in WITNESS: Right. I do believe that that kind 


of thing would be acceptable, and we have--you know, I can 
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think of other instances where a membei has notified us 
that he has licensed station such and such for a period of 
time for the specific composition and we have marked our 
record not to pay him on performances on that station, but 
we do pay him on other performances in the survey. So 
by reference I would say that, you know, we would do it with 
regard to jingles even though it hasn't come up in that 
context. 

Q This occasion that you have just been discussing, 


& member advising you that he had licensed a particular 


station for use over a particular period of time, is that 


——— — ꝑꝙ— T 


elso an exceedingly rare occurrence, Mr. Marks? 

A Well, I don't know what you mean by rare 
occurrence. 

Q How often does it happen a year? 

A With regard to the networks, there have been a 
number of occasions where the network log will come in 
marked PL, private lines. 

We will write to the member and say: The 


network has advised us that there's been this performance, 


but it was licensed directly by you. Have you license! it? 


E COURT: You mean they are already bypassing 


HR. HRUS(A: We are talking about band leaders, 
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> bali games and isolated occurrences. 


IM 3 1a sure there's some vx2lanation. t 
TUE WI'UWESS: X don't know who is testifvinc 
nere., Thet's oct vhat I wes referring to necessarily. | 


IHE COUR’: What weve you referring to? 


THE nisses: Cases where the networks do purport. ! 
co heve o ic er Ccectiy from a menber. It may be that 


ci2 writer tas ac tlilhiated at the time of the parfornunce 


acg the netvori wiil make him sign a document which gives 


—— — M 


r;2y his perfor:;inj rights before they will perform the thing 


for very little money, I might say, if anything. | 
E R. LRUSEA: I move to strike that testimor:', | 

LI 

your Henor, on the «ground “hat the best evidence of it are i 


2^9 documents. 

THE Cone: Z wiii strike che pert which revers 
ct? little money. I think Mr. “eres is perfectly compet:ent 
z9 testify cf inszances that hz knows. 


Q Br. Marks, if you are perfectly happy to give 


a member «hc makes direct licenses television stations dis- 
tcibeticus: in respect of all uses other than those directly 

^ l conse. uses, why verant vou perioccly willing to give 
GUT Cisicibitions in xespecik of uses by television stet. ions | 
o her thar tses nade by non--ASTAP licensed stations? j 


A Mr. icusha, * think I would be repeating myself. i 


Y'"HEUM DASIT LOU M CNCATERS ' 
* Ty e i 
(hte SEATS Sunir Ouse t 
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Marks - direcc 
I'n certainly willing to do so. 
How do you reconcile the two? 
A What I said was that the type of grant that the 
agency was looking fcr and does iook for may be an overall 
grant of rights for any and all stations, at whatever point 


in time did not hold an ASCAP “icense. That I said was 


very differen: from a member advising us that certain specifi 


stetions, designated szations, are livensed directly for 
particular worka works for a particular period of time, 

MR. HRUSKA: I have no further questions. 

MR. TOPKIS: I have no redirect. 

TIZ COURT: ‘Thank you, Mr. Marks. 

(Witness excused.) 

MR. TOPKIS: Your Honor, with the exception of 
Mr. Aaron Ruben, whom we have scheduled for Tuesday morning, 
thet concludes our live witnesses. Of course, the resumotion 
. of Mr. Nathan. 

THE COURT: ‘We have no trial tomorrow. Very good. | 
I will see you at 10 o'clock on Tuesday morning. 


(Adjourned to December 11, 1973 at 10 o'clock 
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